LAW DEPARTMENT Coleman A. Young Municipal Center Phone 313+224+4550
2 Woodward Avenue, Suite 500 Fax 313+224+5505

CUnLor Detroit, Michigan 48226-3437 www.detroitmi.gov
DETROIT . ?

January 12, 2024

VIA EMAIL ONLY: rosen.linda@epa.gov

Linda L. Rosen

USEPA Region 5

77 West Jackson Boulevard
Mail Code: ECA-18J
Chicago, Illinois 60604-3507

Re: City of Detroit Demolition Program — Asbestos
Dear Ms. Rosen:

This letter is submitted to the United States Environmental Protection Agency ("USEPA”) to seek
regulatory interpretation. The City of Detroit is in receipt of two Notices of Violation from the
Michigan Department of Environment, Great Lakes, and Energy (“EGLE”) regarding allegations
of Asbestos NESHAP violations on ordered demolitions. The City of Detroit has met with EGLE
to discuss these violations and now seeks guidance from the USEPA regarding the City of Detroit’s
demolition program practices.

I. Background

Under the City of Detroit’s Mayor Duggan’s leadership since 2014, the City of Detroit has made
remarkable progress in combating blight that has long plagued the City. Beginning with an
estimated 80,000 abandoned, blighted residential structures, Detroit boasts one of the most
comprehensive demolition programs in the nation. Supported by the Federal Hardest Hit Fund,
the Detroit Demolition Program, initiated in 2014, has effectively leveled over 20,800 properties,
channeling an investment exceeding $250 million. On the November 3, 2020 ballot, Detroit
residents approved a $250 million bond initiative that provided a comprehensive plan to address
16,000 vacant houses in Detroit through rehabilitation or demolition. The plan has preserved and
renovated 8,000 homes and removed another 8,000 blighted homes that make the neighborhoods
unsafe and lower property values across the city. This proactive approach has addressed vacant
properties and illegal dumping, fostering a cleaner and revitalized Detroit. The efforts of the
Detroit Demolition Program have dramatically reduced the number of blighted structures with the
current number now less than 10,000.
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II. EGLE VIOLATION NOTICE - U822302783 and U822303929

On August 14, 2023, the Air Quality Division of the Michigan Department of Environment, Great
Lakes, and Energy (“EGLE”) issued a Violation Notice (SRN: U822302783) (Exhibit A) to the
City of Detroit Demolition Department regarding the demolition activities performed at a site
located at 7310 Southfield Road in Detroit, Michigan. The Violation Notice alleges “[f]ailure to
deposit asbestos containing waste material as soon as practical-failure to remove asbestos-
contaminated structures from the facility,” referencing 40 CFR 61.150(b)(1).

The property located at 7310 Southfield Road is a former middle school site (Ruddiman School)
that is owned by the Detroit Public Schools Community District. Following a series of fires, the
City of Detroit Building Official issued a Notice of Emergency Ordered Demolition. Acting on
that Emergency Order, the City of Detroit procured a demolition contractor to demolish the
structure to grade and leave all substructures (i.e., basements, foundations, footings) in place. All
debris generated from the demolition activity was properly removed, transported, and disposed of
in accordance with all applicable laws, regulations, rules, and protocols. The City will direct the
assigned contractor to completely fill the open substructure with a state-approved aggregate
material to the surrounding grade and the site will remain in that state until the owner executes a
development plan for the site and/or completes the removal of the existing substructure.

The Violation Notice states that “[dJue to the disturbance of regulated asbestos containing
materials during the ordered demolition, the substructures are considered contaminated by asbestos
and are considered an asbestos containing waste material. The asbestos-containing waste material
is required to be wetted, removed from the site and disposed of at a landfill that accepts asbestos
containing waste material.”

On September 7, 2023, the Air Quality Division of EGLE issued a Violation Notice (SRN:
U822303929) (Exhibit B) to the City of Detroit Demolition Department regarding the demolition
activities performed at a commercial building located at 12155 Grand River Avenue in Detroit,
Michigan. The Violation Notice alleges that the City “[f]ailed to have the cement slab removed
from a building that was demolished with no asbestos survey or abatement,” referencing 40 CFR
61.150(b); and “[f]ailed to have the cement slab kept wet at all times,” referencing 40 CFR
61.150(a)(3).

The Violation Notice states that “[t]his structure was demolished by means of an Ordered
Demolition that was given by Glenn Davis, Chief Building Inspector of Detroit Buildings, Safety
Engineering and Environmental Department and there was no asbestos survey conducted. When
a building is demolished in this manor [sic], ALL debris, including the concrete slab and/or
basement walls and floor, are to be considered asbestos containing waste material (ACWM) and
must be treated, demolished and disposed of as such.”

Title 40 of the Code of Federal Regulations (“CFR”), Part 61, National Emission Standards for
Hazardous Air Pollutants (“NESHAP”’), Subpart M - National Emission Standard for Asbestos
applies to the demolition and renovation of facilities where regulated asbestos containing material



Re: City of Detroit Demolition Program — Asbestos
January 12, 2024
Page 3 of 6

is present or suspected to be present. NESHAP defines demolition as “the wrecking or taking out
of any load-supporting structural member of a facility together with any related handling
operations....”

The substructure (made of poured concrete, brick, and cement block) of the former school building
located at 7310 Southfield Road and the cement slab of the commercial building located at
12155 Grand River Avenue were not subject to any wrecking activity. Specifically, the
substructure was not crumbled, pulverized, or reduced to powder. Section VI. C. (“Material
Identification and Analysis”, p. 13) of the Asbestos/NESHAP Demolition Decision Tree dated
June 1994 (hereinafter the “Decision Tree”’) (Exhibit C) states that “Category Il nonfriable material
that is not friable and has not or will not become friable (crumbled, pulverized, or reduced to
powder) during demolition and subsequent clean-up is not subject to the handling requirements of
the asbestos NESHAP.”

The Decision Tree also references a scenario where only a portion of a structure is declared
structurally unsound. Section VI. B. (“Inspection of Facility”, p. 12-13) allows owners/operators
to “[1]dentify materials in the safe portion of the facility that are suspect and abate if applicable.
Unsafe portions of the facility (portions that cannot be safely inspected) should be carefully pulled
down while applying adequate amounts of water to control any visible emissions.” This section
suggests that partial demolition is feasible under NESHAP.

With these considerations, the City of Detroit requests guidance on the following questions:

1. Where only a portion of a facility is demolished, does NESHAP apply to the remaining
(not demolished) portion of the facility?

a. If NESHAP applies to the remaining portion of the structure, is the risk of possible
contamination the only reason for the applicability of NESHAP?

b. If there are other reasons that the USEPA believes that the remaining portion of the
structure is subject to NESHAP, what are those reasons? What is the applicable
regulatory citation or rule/reference for this position?

2. Ifthe USEPA determines that NESHAP applies to the substructure due to possible asbestos
contamination, can the City follow the guidance of Section VI. H. (“Site Assessment”,
p. 15) of the Decision Tree to determine if the remaining substructure is contaminated with
asbestos?

a. If the City is permitted to sample and analyze the material for possible
contamination, does the state enforcement agency have the authority to approve of
the sampling and analytical methods or must the USEPA approve the sampling and
analytical methods?
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3. If the testing performed pursuant to Section VI. H. of the Decision Tree determines that
the remaining substructure is contaminated with asbestos, can the City follow the
stipulations found in Section VI. I. (“Decontamination of Area Surrounding Demolition
Site”, p. 16) of the Decision Tree and clean the site to background levels of contamination?

a. Ifthe City is permitted to clean the site, does the state enforcement agency have the
authority to approve the decontamination plan or must the USEPA approve the
decontamination plan?

III. EGLE STAKEHOLDER COMMUNICATION DATED JULY 13, 2023

On July 13, 2023, EGLE issued a stakeholder communication (Exhibit D) that reads in part as
follows:

All asbestos containing waste material shall be deposited as soon as is practical by
the waste generator at a waste disposal site operated in accordance with the
provisions of Section 61.154. No demolition debris may be recycled from ordered
demolitions or remain on site, as it is considered asbestos containing waste material.

The City of Detroit is particularly concerned with EGLE’s statement that “[n]Jo demolition debris
may be recycled from ordered demolitions or remain on site, as it is considered asbestos containing
waste material”. The City’s specific concern is the statement’s application to scrap metal since
scrap metal recycling is a common practice in the demolition industry that delivers significant
environmental and safety benefits.

The Asbestos NESHAP defines asbestos-containing waste materials as ““...mill tailings or any
waste that contains commercial asbestos and is generated by a source subject to the provisions of
this subpart.” However, federal law and regulations do not consider scrap metal a waste at all.
Whenever scrap metal is harvested from a demolition site, the material is subjected to various
processes, including shearing, cutting, and sorting. Therefore, the material meets the definition of
processed scrap metal found in 40 CFR 261.4(a)(13). In response to proposed regulatory changes
regarding scrap metal, the USEPA clarified that cutting or sorting scrap metal qualify as processes
that meet the intent of the regulation (Exhibit E, p. 3 and 9). As processed scrap metal, the material
is not a solid waste under the Resource Conservation and Recovery Act (“RCRA”), and the
material is, therefore, exempt from hazardous waste regulations. In the same response to proposed
regulatory changes, the USEPA further clarified that the mixture rule (40 CFR 261.3(a)(2)(iii) and
(iv)) does not apply to excluded scrap metal (Exhibit E, p. 6 — 7). Therefore, the presence of
residual contamination does not require the generator to categorize the material as hazardous
waste.

The July 13, 2023 EGLE stakeholder communication suggests that material segregation/separation
is infeasible at ordered demolition sites. However, the Decision Tree makes three separate
references to the ability of the owner/operator of a demolition activity to inspect and isolate
material from a facility post-demolition:
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e Section VI. B. (“Inspection of Facility”, p. 12) articulates a scenario where only a portion
of a structure is declared structurally unsound. The Decision Tree permits the
owner/operator to “make the facility safe to enter by knocking down the portion that is
unsafe..., thus allowing the inspector to go in to conduct a thorough inspection,
subsequently triggering abatement if applicable.”

e Section VI. F. (“Post Demolition Inspection for RACM Contaminated Debris”, p. 15)
stipulates that an owner/operator must inspect demolition debris to determine which
materials may contain asbestos.

e Section VL. G. (“Isolating RACM Contaminated Debris”, p. 15) allows for the isolation of
contaminated debris from “normal ‘clean’ demolition debris”. The Decision Tree allows
for “a visual inspection and sampling and analysis of the debris” to determine the presence
of asbestos contamination.

With these considerations, the City of Detroit requests guidance on the following questions:
1. As an excluded material under RCRA, is scrap metal subject to NESHAP?

a. If NESHAP applies to scrap metal, is the risk of possible contamination the only
reason for the applicability of NESHAP?

b. If there are other reasons that the USEPA believes that scrap metal is subject to
NESHAP, what are those reasons? What is the applicable regulatory citation or
rule/reference?

2. If NESHAP applies to scrap metal and the City suspects that scrap metal may be
contaminated with asbestos, can the City follow the guidance in Section VI. G. and sample
and analyze the material?

a. If the City is permitted to sample and analyze the material for possible
contamination, does the state enforcement agency have the authority to approve of
the sampling and analytical methods or must the USEPA approve the sampling and
analytical methods?

3. If the testing performed pursuant to Section VI. H. of the Decision Tree determines that
the material is contaminated with asbestos, can the City follow the stipulations found in
Section VI. 1. (“Decontamination of Area Surrounding Demolition Site”, p. 16) of the
Decision Tree and clean the material to background levels of contamination?
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a. If the City is permitted to clean the material, does the state enforcement agency
have the authority to approve the decontamination plan or must the USEPA approve
the decontamination plan?

The City of Detroit looks forward to receiving guidance from the USEPA regarding the questions
presented that significantly impact the Detroit Demolition Program practices.

Sincerely,

Connad L. Wallott

Conrad L. Mallett, Corporation Counsel

cc: Christopher Ethridge, Michigan Department of Environment, Great Lakes, and Energy
Jeremy Howe, Michigan Department of Environment, Great Lakes, and Energy
LaJuan Counts, Construction and Demolition Department
David Bell, Buildings, Safety Engineering and Environmental Department

Enclosures
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STATE OF MICHIGAN

DEPARTMENT OF
ENVIRONMENT, GREAT LAKES, AND ENERGY

DETROIT DISTRICT OFFICE
GRETCHEN WHITMER PHILLIP D. ROOS
GOVERNOR DIRECTOR

August 14, 2023

LaJuan Counts

Detroit Demolition Department

1301 Third Avenue, 6th Floor

Detroit, Ml 48226 SRN: U822302783, Wayne County

Dear Laduan Counts:
VIOLATION NOTICE

On April 27, 2023, and August 2, 2023, the Department of Environment, Great Lakes,
and Energy (EGLE), Air Quality Division (AQD), conducted an inspection of the former
Ruddiman School located at 7310 Southfield Road, Detroit. The purpose of this
inspection was to determine compliance with the requirements of Title 40 of the Code of
Federal Regulations (CFR), Part 61, National Emission Standards for Hazardous Air
Pollutants (NESHAP), Subpart M and Rule 942 of the administrative rules promulgated
under Part 55, Air Pollution Control of the Natural Resources and Environmental
Protection Act, 1994 PA 451, as amended.

According to our investigation, Detroit Public Schools owns the former school. The
Detroit Demolition Department oversaw the demolition of the facility. The Adamo Group,
Inc. was contracted by the City of Detroit to perform demolition activities at the facility.
The project scope of work was noted as an “emergency alteration”, and did not include
removal of subsurface structures.

An asbestos survey was not conducted prior to demolition by the Detroit Demolition
Department, and as an ordered demolition, all building materials were presumed as
asbestos at the time of demolition. In addition, it was noted that the school contained
over 260 linear feet of pipe insulation and pipe fittings; intact and disturbed pipe
insulation and pipe fittings were observed in the basement of the school. A review of
additional documentation by EGLE shows that there were other regulated asbestos
containing materials present in the school prior to its closure.

Due to the disturbance of regulated asbestos containing materials during the ordered
demolition, the substructures are considered contaminated by asbestos and are
considered an asbestos containing waste material. The asbestos-containing waste
material is required to be wetted, removed from the site and disposed of at a landfill that
accepts asbestos containing waste material.

CADILLAC PLACE « 3058 WEST GRAND BOULEVARD « SUITE 2-300 « DETROIT, MICHIGAN 48202-6058
Michigan.gov/EGLE « 313-456-4700



LadJuan Counts, Detroit Demolition Department
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Process Description Section Violated Comments

Ordered demolition of the | 40 CFR 61.150(b)(1); Failure to deposit asbestos
former Ruddiman School | Consent Judgment 18- | containing waste material as
located at 7310 862 Section 5.2. soon as practical-failure to
Southfield, Detroit. remove asbestos-contaminated
structures from the facility.

Please initiate actions necessary to correct the cited violation and submit a signed
written response to this Violation Notice by September 5, 2023. The response should
include: the dates the violation occurred; an explanation of the causes and duration of
the violation; whether the violation is ongoing; a summary of the actions that have been
taken and are proposed to be taken to correct the violation and the dates by which
these actions will take place; and what steps are being taken to prevent a reoccurrence.
Please provide copies of waste shipment records upon completion of removal.

Please submit the written response to Tammy Bell at EGLE, AQD Detroit District Office,
3058 West Grand Boulevard, Suite 2-300, Detroit, Michigan 48202 or
bellt4@michigan.gov and submit a copy to Jason Wolf, Enforcement Unit at EGLE,
AQD, P.O. Box 30260, Lansing, Michigan 48909-7760 or wolfji2@michigan.gov.

If the Detroit Demolition Department believes the above observations or statements are
inaccurate or do not constitute violations of the applicable legal requirements cited,
please provide factual information to explain your position.

Thank you for your attention to resolving the violation cited above and for the
cooperation that was extended to us during our inspection of the former Ruddiman
School. If you have any questions regarding the violation or the actions necessary to
bring this facility into compliance, please me at the number listed below, or you may
contact Jeremy Howe, Manager, Technical Programs Unit, at (231) 878-8681.

Sincerely,

Tammy Bell

Environmental Quality Specialist
Air Quality Division
313-330-0105

Enclosures: Sample results, Demolition Decision Tree
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cc: Ron Crawford, Detroit Demolition Department
Mark Baron, City of Detroit BSEED
Crystal Rogers-Gilbert, City of Detroit BSEED
Annette Switzer, EGLE
Christopher Ethridge, EGLE
Brad Myott, EGLE
Jenine Camilleri, EGLE
Dr. April Wendling, EGLE
Jason Wolf, EGLE
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STATE OF MICHIGAN

DEPARTMENT OF ot o]
ENVIRONMENT, GREAT LAKES, AND ENERGY =u L‘
LANSING
GRETCHEN WHITMER PHILLIP D. ROOS
GOVERNOR DIRECTOR

September 7, 2023

VIA E-MAIL

LaJuan Counts

Detroit Demolition Department
1301 Third Avenue, 6™ Floor
Detroit, Michigan 48226

ID: UB22303929; Wayne County
Dear LaJuan Counts:
VIOLATION NOTICE

On July 28, 2023, the Department of Environment, Great Lakes, and Energy (EGLE), Air Quality
Division (AQD) conducted an inspection of a commercial building located at 12155 Grand River
Avenue, Detroit, Wayne County, Michigan.

The purpose of this inspection was to determine compliance with the requirements of Title 40 of
the Code of Federal Regulations (40 CFR), Part 61, Subpart M (National Emission Standard for
Asbestos), and Rule 942 of Part 55, Air Pollution Control of the Natural Resources and
Environmental Protection Act, 1994 PA 451, as amended.

According to our investigation, The Detroit Buildings, Safety Engineering and Environmental
Department ordered the demolition and Detroit Construction and Demolition Department
oversaw the contract, bidding and follow-thru of the demolition.

During the investigation, staff observed the following:

The subject structure located at 12155 Grand River Avenue was demolished. Upon my
inspection of the site, | noticed that the concrete slab was still in place and had some demolition
debris still on it, including suspect asbestos containing 9x9 floor tile and mastic. This structure
was demolished by means of an Ordered Demolition that was given by Glenn Davis, Chief
Building Inspector of Detroit Buildings, Safety Engineering and Environmental Department and
there was no asbestos survey conducted. When a building is demolished in this manor, ALL
debris, including the concrete slab and/or basement walls and floor, are to be considered
asbestos containing waste material (ACWM) and must be treated, demolished and disposed of

as such.
Process Description Section Violated Comments

Failure to deposit ACWM as soon 40 CFR 861.150(b) Failed to have the cement slab

e pactca AQD Consent auggement | STOUE0 o A buldig it s
No 18-862, Section 5.2 y

or abatement.

Failure to keep ACWM wet at all 40 CFR 861.150(a)(3) Failed to have the cement slab kept

times. AQD Consent Judgement wet at all times.
No 18-862, Section 5.2

CONSTITUTION HALL * 525 WEST ALLEGAN STREET « P.O. BOX 30473 « LANSING, MICHIGAN 48909-7973
Michigan.gov/EGLE « 800-662-9278



VIOLATION NOTICE
LaJuan Counts

Page 2

September 7, 2023

Please initiate actions necessary to correct the cited violations and submit a written response to
this violation notice by October 5, 2023 (which coincides with 28 calendar days from the date of
this letter). The written response should include: the date(s) the violations occurred; an
explanation of the causes and duration of the violations; whether the violations are ongoing; a
summary of the actions that have been taken and are proposed to be taken to correct the
violations, and the date(s) by which these actions will take place; and what steps are being
taken to prevent a reoccurrence. The signed written response from the owner and operator to
this violation notice may be submitted by mail and directed to my attention at EGLE, AQD,

P.O. Box 30260, Lansing, Michigan 48909-7760. You must also include a copy to Jason Wolf,
Enforcement Unit at EGLE, AQD, P.O. Box 30260, Lansing, Michigan 48909-7760. The
response may be scanned and e-mailed to BrownJ9@ Michigan.gov and WolfJ2@Michigan.gov.

If you believe the above observations or statements are inaccurate or do not constitute a
violation of the applicable legal requirements cited, please provide appropriate factual
information to explain your position.

Thank you for your attention to resolving the violations cited above and for the cooperation
extended to me during our conversation. If you have any questions regarding the violation
notice or the actions necessary to bring this facility into compliance, please contact me at
517-599-7825; e-mail at BrownJ9@Michigan.gov; or the post office box address provided in the
paragraph above.

Sincerely,

oM.

Jeremiah Brown
Senior Environmental Quality Analyst
Air Quality Division

cc: Ron Crawford, City of Detroit
Crystal Gilbert-Rogers, City of Detroit
Mark Baron, City of Detroit
Annette Switzer, EGLE
Christopher Ethridge, EGLE
Brad Myott, EGLE
Dr. April Wendling, EGLE
Jeremy Howe, EGLE
Jason Wolf, EGLE
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MEMORANDUM
SUBJECT: Asbestos NESHAP Demolition Decision Tree Guidance
Document .
FROM: John B. Rasnic, Directo /( - /2
Manufacturing, Energy, and Transp ationDivision
Office of Compliance
TO: Air, Pesticides and Toxics Management Division

Directors
Regions I and IV

Air and Waste Management Division Director
Region II

Air, Radiation and Toxics Division Director
Region III :

Air and Radiation Division Director
Region V

Alr, Pesticides and Toxics Division Director
Region VI

Air and Toxics Division Directors
Regions VII, VIII, IX and X

Attached you will find the final version of the Asbestos
NESHAP Demoiipton Decision Tree. Over the past few years, several
demolition projects with unique issues were brought to the
attention of the Stationary Source Compliance Division (SSCD). 1In
order to maintain as much national consistency as possible, SSCD
developed this guidance document addressing both normal and unique
demolition projects and outlining a decision process that should
be followed. The document is designed to help regulatory
inspectors decide which of the regulatory requirements may be
applicable to a given demolition.

@ Printed on Recycled Paper
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Although this guidance is directed toward EPA asbestos NESHAP
inspectors, it may also be appropriate for State and local
regulatory inspectors. However, this guidance should be used only
as a supplement to any existing program requirements, particularly
State or local requirements.

The guidance document was prepared in the SSCD by Jeffery
KenKnight with assistance from Tom Ripp and the Regions.

Attachment

cc: Asbestos NESHAP Coordinators
Regions I-X

.u_l’.

—



Asbestos/ NESHAP
Demolition
Decision

Tree

U.S. ENVIRONMENTAL PROTECTION AGENCY
Manufacturing, Energy, and Transportation Division
Office of Compliance
- June 1994



DISCLAIXER

The policies in this documen: .re intended solely as
guidance. EPA may decide to follow this guidance or act at
variance therewith, based on an ar ..ysis of individual
circumstances. Furthermore, although this guidance is directed
toward EPA asbestos NESHAP inspectors, it may also be appropriate
for State and local regulatory inspectors. However, this guidance
should be used only as a supplement to any existing State and
local program requirements.
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INTRODUCTION

This guidance has been prepared to help asbestos NESHAP
inspectors provide guidance to the regulated community and to

 build stronger enforcement cases through more thorough and

effective inspection practices. The guidance touches on
difficult situations inspectors may encounter while
conducting an asbestos inspection. In order to limit the
scope of this document it concentrates on affected facilities
undergoing demolition and deals only with EPA guidance
regarding the asbestos NESHAP.

The primary focus of this document is the application of
a demolition decision tree that is designed to help
inspectors decide which of the NESHAP regulatory requirements
are applicable to a given situation. Determining compliance
with these requirements is addressed in the inspection
checklist found in Guidelines for Asbestos NESHAP Demolition
and Renovation Inspection Procedures (EPA 340/1-90-007,
Revised November 1990).

Regardless of the current status of a facility (e.g., a
partially burned structure, a structurally sound facility,
etc.), regulatory inspectors utilizing the decision tree
should always begin with Flow Chart 1. For example, if a
facility is an ordered demolition, the inspector must first
determine if the order was made by a qualified agency. An
inspector should then determine if the demolition is ordered
because the facility is structurally unsound and in danger of
imminent collapse. 1If this is true, the decision process
will proceed to Flow Chart 2, which details a chain of
decisions an inspector should consider when conducting an
asbestos NESHAP compliance inspection. Facilities that are
not structurally unsound and will not be demolished by
intentional burning (normal demolition) will proceed from
Flow Chart 1 to Flow Chart 3 and possibly to Flow Chart 4.
Demolition by intentional burning is covered in Flow Chart 1.

The decision tree is accompanied by a list of pertinent
definitions and a detailed explanation of the process
including examples of situations that may be encountered.
Two case studies have been included in the appendices to the
guidancegehat demonstrate how the demolition decision tree
can be dpplied to real life situations.



II.

DEFINITIONS

Installation means any building or structure or any group
of buildings or structures at a single demolition or
renovation site that is under the control of the same owner
or operator (or owner or operator under common control).

Asbestos Containing Waste Material includes regulated
asbestos-containing material waste and materials contaminated
with asbestos including disposable equipment and clothing.

Regulated Asbestos Containing Material (RACM) is
defined as (a) friable material, (b) Category I non-friable
material that has become friable, (c¢) Category I non-friable
material that will be or has been subjected to sanding,
grinding, cutting or abrading, or (d) Category II non-friable
material that has a high probability of becoming or has
become crumbled, pulverized or reduced to powder by the
forces expected to act on it during the course of the
demolition.

Facility means any institutional, commercial, public,
industrial, or residential structure, installation, or
building (including any structure, installation, or building
containing condominiums or individual dwelling units operated
as a residential cooperative, but excluding residential
buildings having four or fewer dwelling units); any ship; and
any active or inactive waste disposal site. For purposes of
this definition, any building, structure, or installation
that contains a loft used as a dwelling, is not considered a
residential structure, installation, or building. Any
structure, installation or building that was previously
subject to this subpart is not excluded, regardless of its
current use or function.

Ordered Demolition® means a demolition that is mandated by
order of a gqualified State or local governmental agency
because a facility is either structurally unsound and in
danger of imminent collapse or it is being demolished as part
of a government project (e.g., urban renewal project or road
project) . ' ’

Qualifits® State or Local Governmental Agency* means the
governmental agency that has legal authority to inspect a
facility and declare it structurally unsound and in imminent.
danger of collapse. Generally, these responsibilities will
be held by the local building department or local engineering
department. In order for such an agency to make declarations
concerning a building’s structural soundness and risk of
collapse, the persons making such determinations must have
appropriate training and/or experience.



III.

IV.

Suspect RACM® means any material that is believed to contain
asbestos that is either friable or Category I or II
nonfriable material that has or will become regulated by
actions that are expected to act upon the material.

Unique Methods" means any method of removing RACM that is
not normally or has not been previously considered but when
implemented will allow the owner/operator to remove RACM in
situations otherwise thought too. dangerous or impossible
(i.e., the removal of material from a structurally unsound
facility).

* Definitions to be used only for the purposes of this
document.

Demolition Decision Tree

The demolition decision tree provided in flow charts 1-4
is designed to help regulatory inspectors determine which of
the NESHAP regulatory requirements are applicable to a given
demolition. The decision tree is a series of decisions that
an inspector should go through when evaluating the demolition
of a regulated facility. Use of the flow charts is explained
in the following discussions.

INSPECTION OF PFACILITIES UNDERGOING ORDERED DEMOLITION
[Refer to Flow Chart 1]

Regulatory inspectors sent out to make asbestos NESHAP
inspections of facilities undergoing demolition must first
confirm whether or not the demolition is an ordered
demolition and if so, the reason for the order and its
origin. This information should be included on the
notification.

It is important to make a distinction between ordered
demolitions that are made because the facility is
structurally unsound and in danger of imminent collapse and
those that are ordered as part of one common project, such as
a highway right of way or an urban renewal project, because
the forn allows for some exemptions from the requirements
of the .asbestos NESHAP.

Demolitions ordered as part of one common project may in
fact include facilities that are structurally sound. These
facilities are not exempt from any of the requirements of the
asbestos NESHAP. The owner/operator of such a facility is
required to follow all the requirements of the asbestos
NESHAP including inspection and notification and if
applicable, abatement.

3
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FLOW CHART 2, Structurally Unsound Facility
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Structurally Sound Facility (cont.)
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Buildings declared unsafe (ordered by a State or local
governmental agency) and in danger of collapse as a result of
some emergency such as a fire, earthquake or other disaster,
must typically be demolished immediately and cannot await an
inspection by EPA. Section 61.145 (a)(3) of 40 CFR gives
certain exemptions to the requirements of the asbestos NESHAP
only when the facility is structurally unsound and in danger
of imminent collapse. However, with respect to the
procedures for emission control, ordered demolitions are
subject to paragraphs (c) (4) through (c)(9) of section
61.145. Additionally, paragraphs (b) (1), (b) (2},

(b) (3) (iii), (b) (4) (except(b) (4) (viii)), and (b) (5) of
section 61.145 still apply to ordered demolitions. :

7 To discourage abuse of this provision, the notification
that is submitted must identify the government representative
who ordered the demolition, the date the order was issued and
the date demolition was ordered to begin. Representatives
from a qualified governmental agency typically make those
determinations.

If the appropriate agency is unable to make such a
determination (e.g., due to lack of resources or personnel)
it may be appropriate for that agency to retain the services
of a private contractor or State regulatory agency to make
the determination.

Conversely, it would be inappropriate for the
owner/operator of a facility to retain the services of a
private contractor or use in-house professionals to make such
a determination because it would be in their best interest to
have the building categorized as being structurally unsound
in order to gain the exemptions and subsequent cost savings
from not having to adhere to all of the requirements of the
asbestos NESHAP. :

Structurally Sound Facilities Undergoing
Normal (other than intentional burning) Democlition
[Refer to Flow Charts 3 & 4]

A. Iﬁ?ﬁictioh of a PFacility

A majority of inspections will be of structurally sound
facilities undergoing normal (other than intentional burning)
demolition. Guidance for demolitions can be found in A Guide
to Normal Demolition Practices Under the Asbestos NESHAP (EPA
340/1-92-013, September 1992). Section 61.145 requires a
thorough inspection of the affected facility prior to



demolition. The responsibility to thoroughly inspect lies
with the owner/operator of the affected facility.

A thorough inspection includes identifying all asbestos
containing materials present including Category I and II
nonfriable ACM and the quantities to be affected, the nature
of the demolition and the steps that will be taken to control
any release of fibers. Guidance for inspections can be found
in EPA’s Guidelines for Asbestos NESHAP Demolition and
Renovation Inspection Procedures (EPA 340/1-90-007, November
1990, (Revision)).

EPA requires inspectors in the regulated community to
attend and pass the 3-day Building Inspectors Course under 40
CFR Part 763, the revised Asbestos Model Accreditation Plan
(MAP) as mandated by section 15(a) (3) of the Asbestos School
Hazard Abatement Reauthorization Act (ASHARA).

B. Material Identification and Analysis

Category I nonfriable material that has not been or will
not be subjected to sanding, cutting or abrading and will not
become friable during demolition and subsequent clean-up and
disposal is not subject to the handling requirements of the
asbestos NESHAP.

Category II nonfriable material that is not friable and
will not become friable (crumbled, pulverized, or reduced to
powder) during demolition and subsequent clean-up is not
subject to the handling requirements of the asbestos NESHAP.

Once all suspect RACM is identified, and it is
determined that the facility contains greater than the
threshold amount (260 linear feet, 160 square feet or 35
cubic feet), the material(s) should be assumed to be RACM, or
sampled and analyzed to verify that RACM is or is not
present. '

If either the suspect amount of asbestos is below the
threshold amount or the asbestos content of the ,
representative sample(s) contain less than one percent, only
the notige requirements listed at 40 CFR 61.145(a) (3) apply.

c. Removal of RACM Prior to Demolition
"If RACM exists in quantities above the threshold amount,

then all the RACM must be removed prior to demolition. RACM
may include Category I nonfriable material that is friable or



is likely to be subjected to sanding, grinding, cutting,
abrading, or burning during demolition. Most normal
demeolition techniques will not require the removal of
Category I nonfriable ACM that is not in poor condition and
is not friable prior to the demolition. However, waste
consolidation methods both at the demolition site and at the
disposal site may render these materials friable. RACM may
also include Category II nonfriable material that has a high
probability of becoming crumbled, pulverized or reduced to
powder by the forces expected to act on the material during
the course of the demolition. Most Category II nonfriable
ACM is expected to become RACM during demolition. EPA
recommends that all Category II nonfriable ACM be removed
prior to demolition to avoid any further requirements of the
asbestos NESHAP.

D. Discovery of RACM During Demolition

Suspect RACM that is discovered during demolition which
was previously inaccessible must be sampled and analyzed for
its asbestos content when the combined amount of suspect RACM
(the amount of RACM identified during the initial inspection
and the amount of newly discovered suspect material) is above
the threshold amount.

If the threshold amount is exceeded and the samples
tested contain more than one percent asbestos, all of the
RACM must be removed if possible. If the asbestos cannot be
safely removed, the asbestos-containing material must be kept
wet and the entire waste pile (or the portion that contains
asbestos-containing waste material) must be disposed of as
asbestos-containing waste material in accordance with 40 CFR
61.150. The cost of disposing of the entire contaminated
waste pile as asbestos waste should discourage contractors
from this as a means to avoid the removal requirements of the
asbestos NESHAP.

When the combined amount of suspect RACM (the combined
amount of RACM identified during the inspection and the
amount of newly discovered material) is less than the
threshold amount or the samples of intact material (not
samples-gf contaminated waste) contain less than one percent
of asbestos, only the notice requirements found in 40 CFR
~ 61.145(a) (3) would apply to the demolition.

E. Evaluation of Unigque Methods for Removing RACM
When newly discovered RACM is difficult or “impossible”
to remove, innovative methods of removal should be evaluated

and used if applicable. These unique methods might include
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the use of equipment such as cranes, a specially adapted
grappling bucket (Bainbridge Case Study, see Appendix A) or
temporarily shering up a structure. If unique methods have
not been considered by the contractor, the demolition should
not continue while the RACM remains in place until unique
methods have been considered and determined to be infeasible.

When the asbestos cannot be safely removed, the asbestos--
containing material must be kept wet and the entire asbestos
contaminated waste pile (or the portion that is contaminated)
must be disposed of as asbestos-containing waste material in
accordance with 40 CFR 61.150.

F. Isclating RACM Contaminated Debris

Sometimes RACM is identified in only one room of a
facility or a wing of a facility. Contaminated debris ¢
can be isolated must still be disposed of in accordance :h
40 CFR 61.150 of the asbestos NESHAP while the remainder .:Z
the debris (non-contaminated) may be disposed of as normal
“clean” demolition debris. This determination should be made
based on a visual inspection and analyses of samples of the
waste. If any asbestos contamination is found in an area
(even below one percent) then the waste must be disposed of
in accordance with section 61.150, unless the owner/operator
of the affected facility can demonstrate that the intact
material contained less than one percent.

G. Site Assessment

Any facility that undergoes demolition without removing
all of the RACM should undergo a site assessment to determine
if the immediate area surrounding the facility has been
contaminated with asbestos.

A site assessment should include but is not limited to a
- visual evaluation and a comprehensive soil sampling scheme to
determine compliance with the asbestos NESHAP. The degree of
testing should be evaluated on a case-by-case basis.

~

zxr
H. Decontamination of Demolition Site

If the surrounding soil has been contaminated by the
demolition activities at the site, the site must be cleaned
up to background levels of asbestos contamination.
Alternatively, the site may be operated in accordance with
section 61.154 (Standard for active waste disposal sites) and
closed in accordance with section 61.151 (Standard for

11



VI.

inactive waste disposal sites for asbestos mills and
manufacturing and fabricating operations). However,
according to 40 CFR 61.05, the establishment of an active
waste site requires prior approval from EPA or the delegated
State program. To clean up the site to background levels, it
will probably be necessary to remove all the asbestos
contaminated soil. " The contaminated soil should be treated
and disposed of as asbestos-containing waste material.

DEMOLITION OF STRUCTURALLY UNSOUND FACILITIES
[Refer to Flow Chart 2]

A. Demolition of Structurally Unsound Facilitiél

Facilities declared unsafe and in danger of imminent
collapse as a result of some emergency such as a fire,
earthquake or other disaster can pot be demolished by means
of fire because of the inability to properly inspect such
facilities for the presence of asbestos.

A representative from a qualified governmental. agency
typically makes this declaration.

B. Inspection of Faclilicy

Facilities declared unsafe because of some emergency
such as fire, earthquake or other disaster can often be
dangerous if not impossible for regulatory inspectors to
enter and EPA would not expect an inspector to enter such an
environment.

Some facilities that are too dangerous to enter may
contain suspect RACM (e.g., roofing, siding, etc.) that can
be easily identified without entering the facility.

; -In some cases, a facility is declared unsafe when only
one wall or a portion of a facility is unsound. Occasionally
a facility is made unsound when the key structural load ’
supporting members from the facility are intentionally
removed- o avoid the inspection and removal (if applicable)
requirements of the asbestos NESHAP. In such cases the
owner/operator of that facility can:

« Make the facility safe to enter by knocking down the
portion that is unsafe or temporarily shoring up the
structure, thus allowing the inspector to go in to
conduct a thorough inspection, subsequently triggering
abatement if applicable.

12



+ Identify materials in the safe portion of the facility
that are suspect and abate if applicable. Unsafe
portions of the facility (portions that can not be
safely inspected) should be carefully pulled down while
applying adequate amounts of water to control any
visible emissions.

- Assume the entire facility or the portion that was not
thoroughly inspected to be asbestos and properly handle
and dispose of all the demolition debris as asbestos-
containing waste material.

Any portion of a facility that can be safely entered
should be thoroughly inspected. A thorough inspection
includes identifying all asbestos containing materials
present including Category I and II nonfriable ACM and the
quantities to be affected, the nature of the demolition and
the steps that will be taken to control any release of
fibers.

EPA requires that inspectors in the regulated community
attend and pass the 3-day Building Inspectors Course under 40
CFR Part 763, the revised Asbestos Model Accreditation Plan
(MAP) as mandated by section 15(a) (3) of the Asbestos School
Hazard Abatement Reauthorization Act (ASHARA).

C. Material Identification and Analysis

Before demolition may begin, all suspect ACM (all
material that can be safely examined) must be identified,
including Category I and II nonfriable material. Once all
suspect RACM is identified, and it is determined that a
facility contains greater than the threshold amount (260
linear feet, 160 square feet or 35 cubic feet), the
material(s) should be assumed to be RACM, or sampled (in the
safe portion of the facility) and analyzed to verify that
RACM is or is not present.

‘Category I nonfriable material that has not been or will
not be subjected to sanding, cutting or abrading and will not
become friable during demolition and subsequent clean-up is
not subije®t to the handling requirements of the asbestos
NESHAP .- . .

Category II nonfriable material that is not friable and
has not or will not become friable (crumbled, pulverized, or
reduced to powder) during demolition and subsequent clean-up
is not subject to the handling requirements of the asbestos
NESHAP.

13



If either the suspect amount of asbestos is below the
threshold amount or the asbestos content of the
representative sample(s) contains less than one percent, only
the notice requirements listed at 40 CFR 61.145(a) (3) apply.

D. Removal of RACM Prior to Demolition

RACM that exists in guantities above the threshold
amount (that can be safely removed) must be removed prior to
demolition. RACM may include Category I nonfriable material
that is friable or is likely to be subjected to sanding,
grinding; cutting, or abrading during democlition. Most
normal demolition techniques will not require the removal of
Category I nonfriable ACM that is not in poor condition and
is not friable prior to the demolition. However, waste
consolidation methods both at the demolition site and at the
disposal site may render these materials friable. RACM may
_also include Category II nonfriable material that has a high
probability of becoming crumbled, pulverized or reduced toé
powder by the forces expected to act on the material during
demolition. Most if not all Category II nonfriable ACM is
expected to become RACM during demolition. EPA recommends
that all Category II nonfriable ACM be removed prior to
demolition to avoid any further requirements of the asbestos
NESHAP.

E. Evaluation of Unigque Methods for Removing RACM

When RACM is difficult or “impossible” to remove,
innovative methods of removal should be evaluated and used if
applicable. These unique methods might include the use of
equipment such as cranes or a specially adapted grappling
bucket (Bainbridge Case Study, see appendix A). If unique
methods have not been considered by the contractor, the
demolition should not continue while the RACM remains in
place until unique methods have been considered and
determined to be infeasible.

When the asbestos cannot be safely removed, the asbestos-
containing material must be kept wet and the entire asbestos
contamiiifted waste pile (or the portion that is contaminated)
must be disposed of as asbestos-containing waste material in
accordance with 40 CFR 61.150.
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F. Post Demolition Inspection for RACM Contaminated
Debris

Demolition debris from a facility that is demolished
without an inspection or demolished with RACM in place must
be inspected. All ACM material must be identified and
treated properly.

Debris that is inspected and found to contain any amount
of RACM is assumed to be entirely contaminated unless the
owner/operator of the facility can demonstrate through
building and/or maintenance records that the facility either
contains no asbestos or that the quantities are less than the
threshold amount or the contaminated debris can be
sufficiently isolated from the majorlty of the demolition
debris.

G. Isolating RACM Contaminated Debris

Sometimes RACM is identified in only one room of a
facility or a wing of a facility. Contaminated debris that
can be isolated should be disposed of in accordance with
section 61.150 of the asbestos NESHAP while the remainder of
the debris (non-contaminated debris) can be disposed of as
normal “clean” demolition debris. This determination should
be based on a visual inspection and sampling and analysis of
the debris. If any asbestos contamination is found in an
area (even below one percent), the waste must be disposed of
in accordance with section 61.150, unless the owner/operator
of the affected facility can demonstrate that the intact
material contained less than one percent.

H. Site Assessment

Any facility that undergoes demolition without removing
all of the RACM should undergo a site assessment to determine
if the immediate area surrounding the facility has been
contam;nated with asbestos.

A site assessment should include but is not limited to a
visual-wyaluation and a comprehensive soil sampling scheme to
determine compliance with the asbestos NESHAP. The degree of
testing should be evaluated on a case-by-case basis.
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VII.

I. Decontamination of Area Surrounding
Demolition Site

If a site assessment detects contamination of soil
surrounding a demolition site, the site must be cleaned up to
background levels of asbestos contamination. Alternatively,
the site may be operated in accordance with 40 CFR 61.154
(Standard for active waste disposal sites) and closed in
accordance with 40 CFR 61.151 (Standard for inactive waste
disposal sites for asbestos mills and manufacturing and
fabricating operations). However, according to 40 CFR 61.05,
the establishment of an active waste site requires prior
approval from EPA or the delegated State program. To clean
up the site to background levels, it will probably be
necessary to remove all the asbestos contaminated soil. The
contaminated soil should be treated and disposed of as

~asbestos-~containing waste material.

DEMOLITION OF A FACILITY BY INTENTIONAL BURNING
(Refer to Flow Chart 1]

A. Inspection of PFacility

In order for a facility to be demolished by burning,
section 61.145 requires a thorough inspection of the affected
facility prior to demolition.

EPA requires inspectors in the regulated community to
attend and pass the 3-day Building Inspectors Course under 40
CFR Part 763, the revised Asbestos Model Accreditation Plan
(MAP) as mandated by section 15(a)(3) of the Asbestos School
Hazard Abatement Reauthorization Act (ASHARA).

B. Material Identification and Analysis

Before intentionally burning a facility, all suspect ACM
must be identified 1nclud1ng all Category I and II nonfriable
material.

—a

C. Rejoval of RACM Prior to Demolition

The asbestos NESHAP requires the removal of all ACM if a
facility will be demolished by intentional burning. This
requirement includes the removal of all Category I and II
nonfriable ACM which for the purposes of intentional burning
shall always be considered RACM (section 61.145(c})).
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Appendix A.

CASE STUDY
The Bainbridge Naval Training Center

Background

The Bainbridge Naval Training Center (BNTC) near Port
Deposit, Maryland, is a federal facility owned by the U.S. Navy
occupying approximately 1,300 acres in a residential and rural
area in northeast Maryland.

The BNTC was an active Navy facility from the early 1940s
until 1976. On November 3, 1986, the U.S. Congress authorized the
Secretary of the Navy to dispose of the Bainbridge facility by
sale to private parties or transfer to other government agencies.
Over 700 abandoned buildings and structures in various stages of
dilapidation existed on the site. Congress specified that before
any sale, the Secretary of the Navy was required to “restore such
property to a condition that meets all applicable Federal and
State of Maryland environmental protection regulations” Public Law
99-956. ~

. s

The buildings at the BNTC were mainly one to three story wood
frame structures. A few of the buildings were masonry and several
of the wood frame structures had concrete grade slabs. Some of
the buildings contained friable asbestos in the form of boiler
wrap and pipe lagging, while most buildings had asbestos-cement
transite board (Category II non-friable ACM) on the exterior, the
interior, or in both areas. Because of the age of the buildings,
the lack of maintenance, exposure to the elements, and vandalism,
the buildings at BNTC were in various stages of dilapidation.

Some of the structures had collapsed entirely, while nearly all
the other structures to be demolished had sustained some
structural damage making thorough inspections difficult and in
some cases impossible.

Navy's Prelimi , {h gl : land

The Navy decided to.turn the BNTC site over to the State of
Maryland. Ipsdoing so, the Navy agreed as mandated by Congress to
“restore the- property to a condition that meets all applicable
Federal and State of Maryland environmental protection
regulations.” The restoration activities included demolition and
clean-up at the BNTC site. The Navy contracted a private
demolition company to demolish and clean-up the BNTC site. Before
EPA’'s involvement, most buildings that were standing at the BNTC
had only friable asbestos insulation removed prior to demolition.



Regulatory Inspections

During several inspections of the BNTC site in 1991, EPA
inspectors observed that the demolition activities were being
conducted in violation of the notification, demolition, emission
control, and disposal requirements of the asbestos NESHAP. The
transite material found on the exterior and interior of most
buildings was initially thought by the State of Maryland and the
Navy to be exempt from the requirements of the asbestos NESHAP.
The intent of EPA to regulate the demolition of buildings
containing transite material (asbestos-cement material) is
expressed in the preamble to the final promulgation of the
.asbestos NESHAP published November 20, 1990, 55 FR 48408. EPA’'s
applicability determination of January 8, 1992, was made to
further clarify what types of activities are likely to cause
Cdategory 1II nonfriable ACM to become RACM. :

The Navy then conducted an inspection of the BNTC and
concluded that all but four of the buildings were structurally .
unsound. The buildings were inspected by the Navy and categorized
into four classes:

Remedial Class 1: a building requiring removal of all
friable asbestos (primarily insulation materials) but
" which will not be demolished.

Remedial Class 2: a building requiring pre-democlition
*removal of friable asbestos from parts of the structure
that can be safely entered.”

Remedial Class 3: a building that has collapsed or is
structurally unsound in its present condition and is to
be demolished “as is,” with the debris treated as
asbestos-containing waste material.

Remedial Class 4: a building requiring no action.

The Navy Catégorized most of the buildings as remedial
Class 3, therefore buildings were demolished *as is,” with no
abatement prior to demolition and the debris was treated as
asbestos containing material.

Application-of Demolition Decision Tree to the BNTC

The Demolition Decision Tree is written in a generic format
so that it can be applied to various demolition scenarios. The
BNTC site because of the number and variety of buildings is a good
example of how the application of the Decision Tree may help
inspectors decide which of the NESHAP regulatory requirements are.
applicable to a given demolition.



In applying the decision tree to the BNTC site (beginning
with Flow Chart 1), the inspector should first determine whether
the demolition is an ordered demolition. If the demolition is not
an ordered demolition, the facility is not exempt from any of the
requirements of the asbestos NESHAP. When demolitions are
“ordered, ” the inspector should determine if the order was made by
an appropriate governmental agency. Although EPA does not have
any criteria for such determinations, they should be made at the
request of the regulating agency by registered engineers or
building inspectors who are trained (qualified) tc¢ make such
decisions. Ordered demolitions typically come from a governmental
agency that regulates building safety. The fact that a facility
is off limits or has been declared unusable, is insufficient
grounds for allowing certain exemptions (section 61.145(a) (3)) to
the requirements of the asbestos NESHAP. Prior to the start of
demolition at the BNTC site, the Navy conducted their own survey
and concluded that the vast majority of the buildings were
structurally unsound. It should be obvious from Flow Chart 1,
that the initial survey which was conducted by the Navy was
inappropriate. The appropriate procedure in this situation would -
have been for the State of Maryland, EPA, or an independent
contractor (agreed to by the regulatory agency and the Navy) to
conduct a comprehensive survey of the affected facilities.

Structurally Unsound Facilities (Flow Chart 2)

Facilities declared structurally unsound and in danger of
imminent collapse would move from Flow Chart 1 to Flow Chart 2.
The buildings declared structurally unsound at the BNTC site were
categorized as Remedial Class 3 buildings by the Navy.

Regulatory inspectors should then determine if it is possible
for the owner/operator to inspect a facility or the portion that
is safe for the presence of asbestos. If facilities or safe
portions of facilities contain suspect RACM in amounts greater
than the threshold amount, representative samples should be
sampled and analyzed for asbestos content. If the samples contain
more than one percent asbestos, inspectors should investigate the
possibilities of removing all the RACM or RACM from the safe
portions (Remedial Class 2) of the facility. Whenever possible,
all RACM should be removed prior to demolition. When RACM is
identified in facilities that have been declared unsafe,
inspectors spgweld evaluate unique methods for removing the RACM.
Unique methods may include the demolition of the portion deemed
unsafe or temporarily shoring up the unsafe portion of the
structure thereby creating a safe working environment allowing for
proper inspection and abatement as applicable. Other unique
methods might include the use of specially adapted demolition
equipment. The demolition contractor at the BNTC site attempted
to remove the transite siding with a modified grappling bucket.
This method proved ineffective, forcing the demolition contractor
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to remove as much of the transite material as deemed feasible by
hand. If unigque methods have not been considered by the
contractor, the demolition should not continue while the RACM
remains in place until unigque methods have been considered and
determined to be infeasible.

The lower portion of Flow Chart 2 should make it clear to an
inspector that demolition debris from facilities not thoroughly
inspected or debris from facilities demolished with RACM in place,
must be thoroughly inspected. Debris containing any amount of
asbestos (even below one percent) should be treated and disposed
of as RACM in accordance with section 61.150. Non-contaminated
material that can be isolated from asbestos contaminated waste may
be disposed of as “clean” demolition debris in any landfill that
normally accepts demolition material. Because the demolition
‘techniques used at the BNTC site caused most if not all transite
material (Category II nonfriable) to become RACM, the demolition
debris was assumed to be entirely asbestos contaminated and was
disposed of as RACM in accordance with the NESHAP. EPA inspectors
observed that the demolition activities were being performed in
violation of the emissions control requirements of the asbestos
NESHAP (section 61.145(c)). The observed visible emissions at the
BNTC site and the data obtained through air monitoring was enough
evidence to expect some degree of contamination to the environment
in and around the demolition sites. To fulfill its obligation to
“restore such property to a condition that meets all applicable
Federal and State of Maryland environmental protection
regulations,” the Navy was required to submit a comprehensive soil
sampling protococl for determining possible site contamination
levels at the BNTC site. The results of the soil sampling
revealed contamination at those sites demolished with transite
material in place. As a result of the contamination, the soil was
removed and disposed of as asbestos containing waste material.

Lessons Learned

The BNTC case is a good example of how the application of the
demolition decision tree would have prevented a lot of confusion as
to which of the regulatory requirements were applicable to the’
demolition activities. Specifically, it could have made clear
EPA’s intent on regulating the demolition of buildings containing
transite mateptal.



Appendix B.

CASE STUDY
Jewel Lake Condominium
Anchorage, Alaska

Background

The Jewel Lake Condominium facility was a 20 unit, three-
story structure that suffered extensive fire damage. The third
floor and the main stairway were severely burned. Smoke and water
damage were prevalent throughout the remainder of the building.

It was declared a public nuisance and hazard by both the Alaska
Department of Occupational Health and Safety (ADOHS) and the ,
Municipality of Anchorage (MOA) Public Works Department, Division
of Building Safety. It was condemned (ordered) by the MOA and
declared unsafe due to the danger of imminent collapse.

A survey of the facility found extensive use of asbestos
containing materials within the surviving portions of the
building. The building contained 28 fire doors (containing
Amosite) and 12,000 square feet of asbestos containing sprayed-on
material (acoustical plaster).

The original demolition plan called for a complete knock-down
of the structure. The plan also called for a backhoe to break up
the debris before disposing of the entire debris pile as asbestos
contaminated waste.

The building was located in a densely populated neighborhood
and the work was to be conducted at temperatures below freezing
which would make the application of adequate amounts of water
impractical. '

Amum@_g:_mmmﬂ_maum_xm

In applying the decision tree to the Jewel Lake Condominium
site, an. inspector should first confirm that the demolition was
ordered by a qualified governmental agency. The Jewel Lake site
was “ordered” by the ADOHS and the MOA. Both the ADOHS and the
MOA conform with the definition of “qualified governmental
agency.” The inspector should then determine if the order was
made because-phe facility is structurally unsound and in danger of
imminent coldapse. The Jewel Lake facility suffered extensive
fire damage, causing the structure to become structurally unsound
and in danger of imminent collapse as determined by a construction
engineer working for the MOA. In addressing structurally unsound
facilities in the Decision Tree move from Flow Chart 1 to Flow
Chart 2.

A thorough inspection of the facility confirmed the presence
of suspect asbestos containing materials in quantities above the
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threshold amount. Subsequent analyses of the suspect materials
confirmed the presence of asbestos. Using the middle section of
Flow Chart 2 (unigue methods), the inspector should determine if
the utilization of unigque methods will facilitate the removal of
RACM before demolition. The “unique methods” used at the Jewel
Lake site, included the knock-down and removal of only the damaged
portion (unsafe portion) of the facility. This portion was
removed with adequate amounts of water and disposed of entirely as
asbestos contaminated material. The remaining intact portion of
the facility was demolished and disposed of as normal debris after
abatement of all the remaining RACM.

Lessons Learned

The application of the demolition decision tree to the Jewel
Lake site would have clearly defined which portions of the
asbestos NESHAP are applicable. The apparent confusion among the
regulated and regulatory communities caused a five month delay in
the demclition of the Jewel Lake facility. The Demolition
Decision Tree guidance clearly states that even in cases where a
facility is declared unsafe, all options of removing RACM should
be considered. In the Jewel Lake case, the upper floor (the
burned out portion) was removed, thereby creating a safe working
environment. This allowed for the proper abatement of all the-
remaining RACM prior to the demolition. Removing the damaged
portion of the Jewel Lake facility avoided the near certain

contamination to the surrounding neighborhood that would have
occurred considering the proposed work plan.
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STATE OF MICHIGAN
DEPARTMENT OF
ENVIRONMENT, GREAT LAKES, AND ENERGY

LANSING
GRETCHEN WHITMER PHILLIP D. ROOS
GOVERNOR DIRECTOR

July 13, 2023

Dear Stakeholder:

The Michigan Department of Environment, Great Lake, and Energy (EGLE) would like
to take this opportunity to remind all stakeholders that the United States Environmental
Protection Agency (USEPA) and the National Emission Standards for Hazardous Air
Pollutants (NESHAP) considers buildings demolished as ordered demolitions are those
facilities that are structurally unsound and in danger of imminent collapse as a result of
an emergency such as a fire, an earthquake, or some other disaster. The fact that the
facility is off limits, has been declared uninhabitable, a public nuisance, or open to
trespass is insufficient grounds for invoking this provision. For properties that do not
meet the definition of an ordered demolition, the NESHAP requires that the provisions of
Title 40 of the Code of Federal Regulations, Part 61, Subpart M, Sections 61.145(a),
61.145(b) and 61.145(c), survey, abatement, and 10-day notification be complied with.

Asbestos is a known public health hazard and the USEPA, EGLE, and the NESHAP
expect reasonable efforts to be made to properly remove regulated asbestos containing
material (RACM) hazards under controlled circumstances from all buildings prior to
demolition, if it is considered safe to do so. Owners or operators should consider unique
work methods for either controlled demolition, “make-safe” shoring to allow for proper
asbestos removal, or other such methods. In cases of larger commercial facilities, often
only certain portions or wings of the building will be unsafe, while other wings will be
sound. Any portion of a facility that can be safely entered should be thoroughly
inspected and abated of RACM as necessary. Owners or operators should include
documentation that these considerations were taken into account when the ordered
demolition notification is filed. It is EGLE’s position that for a majority of these larger
demolitions, a 10-day notification is feasible instead of the twenty-four-hour notification
currently being utilized. The USEPA’s views on ordered demolitions are more
completely expressed in the USEPA publication Asbestos/NESHAP Demolition
Decision Tree (June 1994) and located here for your review: Demolition Decision Tree.

EGLE reminds stakeholders that for facilities demolished where the RACM is not
removed prior to demolition according to Section 61.145(c)(1) (i), (ii), (iii), and (iv) or
for facilities demolished according to Section 61.145(c)(9), adequate wetting of
asbestos containing waste material must occur at all times during and after demolition
including weekends, holidays, and days below freezing, and that the material must be
kept wet during handling and loading for transport to a disposal site. All asbestos
containing waste material shall be deposited as soon as is practical by the waste
generator at a waste disposal site operated in accordance with the provisions of
Section 61.154. No demolition debris may be recycled from ordered demolitions or
remain on-site, as it is considered asbestos containing waste material.

CONSTITUTION HALL « 525 WEST ALLEGAN STREET « P.O. BOX 30473 « LANSING, MICHIGAN 48909-7973
Michigan.gov/EGLE « 800-662-9278
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Additionally, each owner or operator of any source covered under the provisions of
Sections 61.144, 61.145, 61.146, and 61.147 shall comply with the following
provisions: Discharge no visible emissions to the outside air during the collection,
processing (including incineration), packaging, or transporting of any asbestos
containing waste material generated by the source. A visible emission is ANY
emission, which is visually detectable without the aid of instruments, coming
from RACM or asbestos containing waste material at a demolition site.

The adequately wet and visible emissions provisions under the asbestos NESHAP
discussed above will be a point of emphasis for future EGLE compliance inspections.
Thank you for your consideration.

If you have any questions or concerns, please contact Jeremy Howe, Manager,
Technical Programs Unit, Air Quality Division, at 231-878-6687 or
HoweJ1@Michigan.gov.

Sincerely,

Annette Switzer, Director
Air Quality Division
EGLE


mailto:HoweJ1@Michigan.gov
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DCN PH4A 004

COMMENTER Heritage Environmental Services

RESPONDER RE

SUBJECT SCRP

SUBIJNUM 004

COMMENT  Scrap Metal Heritage agrees with EPA's conclusion that scrap
metal is avaluable national resource, the recycling of which
should be encouraged. In addition, scrap metal has little
potential for release of hazardous constituents to the
environment. Therefore, Heritage supports EPA's proposal to
exempt processed scrap metal that is recycled from the
definition of solid waste. Heritage further encourages EPA to
include unprocessed scrap metal that isrecycled in the
exemption from the definition of solid waste. While Heritage
does not have hard data demonstrating unprocessed scrap metal is
asmilarly minima environmental risk, it isintuitive that if
it is destined for recycling it: @ has undergone some minimal
processing, such as collection for shipment, dismantling of
equipment, or sizing prior to shipping to a scrap dealer,
smelter, mill or foundry; b) has economic vaue asiit will
eventually be processed and sold in amanner similar to
processed scrap metal; €) isjust as analogous to raw metal
concentrates as process scrap metal; and d) has the same end
market (i.e., scrap metal reclamation) as processed scrap metal,
otherwise it would not be destined for recycling. 1f EPA
determines it will not exempt al scrap metal destined for
recycling from the definition of solid waste, Heritage supports
maintaining the existing exclusion from the definition of
hazardous waste for recycled scrap metal other than processed
scrap metal. Heritage would like to point out that some scrap
metal is marketed directly to the foundry, mill or smelter
without the involvement of a scrap metal dealer trading-on the
recycling market. As currently written, EPA's rule appears to
exclude scrap meta that is not handled by scrap meta dedlers.
The exemption should apply to al scrap metal destined for
recycling, whether it has passed through the hands of a scrap
metal dealer or not. In fact, it seems a more environmentally
sound method of management to ship scrap meta directly from the
generator to the mill, foundry or smelter. This eliminates the
additional shipping and storage at a scrap processor's site that
could potentially result in a negative environmental impact. In
addition to the preceding comments, Heritage requests that EPA
further clarify the -definition of "processed scrap metal”. For
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example, would a decommissioned steel tank cut to meet the size
specification of a scrap metal dealer or foundry be considered
processed scrap metal, even though the tank was cut on-site and
the process was not performed by a scrap metal recycler? As
another example, would piping, pumps or other processing
equipment dismantled for shipment to a scrap dealer or foundry
be considered processed scrap metal, even though the work was
performed by a demolition contractor and not a scrap metal
recycler?

RESPONSE:

The Agency thanks the commenter for supporting the proposed exclusion for processed
scrap metal. The commenter raised a number of additional issues and concerns. First, the
commenter suggests that EPA expand its exclusion to cover all scrap metal being recycled. The
commenter asserts that the five factors that EPA used to evaluate whether processed scrap metal
is"commodity-like"as used in 40 CFR 8§260.31 apply equally to unprocessed scrap metal being
recycled. Inresponse to information provided by similar commenters, EPA identified and
analyzed three different types of unprocessed scrap metal to determine whether the scope of the
exclusion should be expanded: home scrap metal, prompt scrap metal and obsolete scrap metal.
Home scrap is scrap metal generated by steel mill, foundries, and refineries such as turnings,
cuttings, punchings, and borings. Prompt scrap, also known as industrial or new scrap metal, is
generated by the metal working/fabrication industries and includes such scrap metal as turnings,
cuttings, punchings, and borings. Obsolete scrap metal is composed of worn out metal or a metal
product that has outlived it original use, such as automobile hulks, railroad cars, aluminum
beverage cans, stedl beams from torn down buildings, and household appliances.

The Agency used five factors to evaluate partially-reclaimed solid wastes to determine if it
is appropriate to exclude awaste from RCRA Subtitle C jurisdiction (40 CFR §260.31(c)). The
five factors are: 1) the degree of processing the material has undergone and the degree of further
processing that is required, 2) the value of the material after it has been reclaimed, 3) the degree
to which the reclaimed materid islike an analogous raw material, 4) the extent to which an end
market for the reclaimed material is guaranteed, and 5) the extent to which a materia is managed
to minimize loss. The Agency applied these five factors to the three categories of unprocessed
scrap metal to determine if these categories are “commodity-like” (as used in 40 CFR 8260.31(c))
and not part of the waste management problem.

The Agency evauated unprocessed home scrap and prompt scrap against each of the five
factors and found that these categories of scrap meta are substantially similar to processed scrap
metal due to the availability of established markets for the materid’s utilization, inherent positive
economic value of the materia, the physical form of the material, and absence of damage incidents
attributable to the material. However, the Agency has not found sufficient data to justify an
exclusion for unprocessed obsolete scrap metal at this time.

Based on its analysis, the Agency has determined that the scope of the exclusion should be
expanded to include unprocessed home and prompt scrap metal. The Agency is not expanding
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the scope of the exclusion from the definition of solid waste to include obsolete scrap metal.
Providing an exclusion from the definition of solid waste for obsolete scrap metal at thistime
would be premature and is better addressed in the Definition of Solid Waste rulemaking, due to be
pr near Tuture.
The commenter also pointed out that the rule, as written, appears to exclude materials
from the definition of processed scrap metal if the processing does not occur at a scrap metal
dealer. Thelanguage in the proposal was not intended to limit the exclusion in thisway. In the
fina rule the Agency clarifies that the exclusion for processed scrap meta being recycled applies
to scrap metal that has under gone a processing step (as defined in the preamble to the proposed
rule) regardless of who does the processing. In other words, a processing step may be performed
by the generator, an intermediate scrap handler (e.g., broker, scrap processor), or a scrap recycler.
Once the scrap metal has undergone a processing step, it may qualify for the exclusion from the
definition of solid waste.

The commenter also asks for further clarification of the term “processed scrap metal” and
gives examples of generators who perform some work on scrap metal before sending it off-site.
In response to this commenter and other commenters who requested more specifically defined
processes in the definition of “processed scrap metal,” the Agency is adding certain processes to
the definition. Specifically, the Agency is adding chopping crushing, flattening, cutting and
sorting to the types of processes that qualify as “processed scrap metal.” Therefore, in the first
example, atank that is cut at a generator site prior to shipment to a scrap metal dealer or foundry
would meet the definition of “processed scrap metal” after the first processing step at the
generator site. Additionally, in the second example, equipment that is dismantled and shipped to a
scrap dealer or foundry also would qualify as processed scrap metal, as dismantling (i.e., manual
separation) of the equipment serves to improve the handling of the material.
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COMMENTER Heritage Environmental Services
RESPONDER RE

SUBINUM 004
COMMENT  Heritage also supports EPA's proposal to exempt shredded circuit

waste. However, Heritage does not understand why EPA does not
extend this exemption to whole circuit boards and make this

unnecessarily obtuse by allowing the exemption of whole circuit
boards from the definition of hazardous waste as "scrap metal"

proposed rule. Very few members of the regulated community have
access to, or the time for reading, unpublished internal

facilitate recovery of circuit boards and does not fedl it
inappropriate to manage whole circuit boards differently than

publish an exemption from the definition of solid waste for
whole and shredded circuit boards with appropriate management
RESPONSE:
EPA thanks the commenter for supporting the shredded circuit board exclusion from the

circuit boards.
Since 1992, used whole boards are classified as scrap metal and therefore when recycled

RCRA regulatory requirements such as manifesting, export or storage permit requirements
currently operate as disincentives to environmentally sound recycling of these materials. Used

to list individually all items that meet the definition of scrap metal. The exclusion from RCRA
jurisdiction for used shredded circuit boards is necessary only because they do not qualify for the

serve as disincentives to their recovery. EPA also believes that because whole used circuit boards
are classified as scrap metal, excluding whole used boards from the definition of solid waste is not

the Agency’s current definition of scrap metal.



DCN PH4A006

COMMENTER Department of Energy

RESPONDER RE

SUBJECT SCRP

SUBINUM 006

COMMENT  EPA is proposing to amend the definition of solid waste by
excluding processed scrap metal being recycled from RCRA
jurisdiction. The Agency is also proposing to exclude shredded
circuit boards destined for metal recovery that are managed
in containers during storage and shipment prior to recovery from
the definition of solid waste to facilitate recovery of
this material. DOE generally supports these proposed regulatory
changes in that they will facilitate and expedite the recycling
of two types of materials which are managed at certain DOE
facilities. Moreover, by minimizing the regulatory and
reporting burdens associated with these recoverable materials,
the proposed regulatory changes provide economic impetus that
should benefit the regulated community and the recycling
industry.

RESPONSE:

The Agency thanks the commenter for supporting the proposed exclusions from the
definition of solid waste for scrap metal and shredded circuit boards being recycled.
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DCN PH4A006

COMMENTER Department of Energy

RESPONDER RE

SUBJECT SCRP

SUBINUM 006

COMMENT  Other RCRA Issues. Exclusion of Processed
Scrap Meta and Shredded Circuit Boards from the Definition of
Solid Waste LA. Processed Scrap Metal Being Recycled |A.2.
Background 1. D. 2361, col. 3 - EPA describes the proposed
exclusion of processed scrap metal being recycled by referring
to its "commodity-like" nature and to the Agency's belief that
"processed scrap metal being recycled should be excluded from
the definition of solid waste because this type of material has
not been shown to be part of the waste disposal problem." EPA
also describes the existing regulatory exemption from regulation
under RCRA Subtitle C of all scrap metal being recycled as "an
interim measure to allow the Agency to study scrap metal
management.” As explained in the preamble, EPA has heretofore
exempted all scrap meta being recycled from regulation under
RCRA Subtitle C, but not from the definition of solid waste in
40 CFR 261.2. The definition of hazardous waste pursuant to 40
CFR 261.3 is specifically limited to those wastes defined under
40 CFR 261.2 as solid wastes. Thus the definition of hazardous
waste would not include processed scrap metal being reclaimed
under the proposed exclusion. Under the mixture rule
[©261.3(a)(2)(iii) and (iv)], mixtures of solid wastes with
listed hazardous wastes, and mixtures of solid wastes and
hazardous wastes that exhibit hazardous waste characteristics,
are regulated as hazardous. Considering the above-mentioned
regulatory provisions and the proposal to amend the definition
of solid waste by excluding processed scrap metal being recycled
from RCRA jurisdiction, clarification is requested as to the
regulator status and exact applicability of the RCRA
regulations to the potential situation where scrap metal (i.e.,
processed scrap metal being reclaimed) is contaminated with a
hazardous waste residue.

’ RESPONSE:

The commenter requests clarification on the applicability of the RCRA regulations to
scrap metal which is contaminated with hazardous waste residues. The commenter is correct in
concluding that the mixture rule (40 CFR 261.3(a)(2)(iii) and (iv)) does not apply to excluded
scrap metal. The mixture rule applies to hazardous waste that is mixed with solid waste. Under
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today's final rule, excluded scrap metal being recycled is not a solid waste, therefore the mixture
rule does not apply. Today's exclusion is not intended to modify the existing definition of scrap
metal. Therefore, the determination as to whether a waste meets the definition of scrap metal has
not changed and is made at the point of generation. Under the definition of scrap metal, a
secondary material from smelting and refining operations (e.g., dags, drosses, and sudges), liquid
wastes containing metals (e.g., spent acids and caustics), liquid metal wastes (e.g., liquid
mercury), and metal-containing wastes with a significant liquid component (e.g., spent lead acid
batteries) do not meet the definition of scrap metal and therefore also are not classified as
processed scrap metal. If, at the point of generation, a secondary material has enough hazardous
waste residue to constitute a “significant liquid component,” the material would not qualify asa
scrap metal. For example, if atank isbeing decommissioned, and it has some hazardous residue
on the bottom, the tank may not qualify as scrap metal if the implementing agency determines that
the residues constitute a significant liquid component. In order to meet the definition of
processed scrap metal, the material must first meet the definition of scrap metal. Therefore, any
distinct components that are separated from a scrap metal that would not otherwise meet the
current definition of scrap metal would not meet the definition of processed scrap metal. The
separated material would be a newly generated waste and therefore subject to a hazardous waste
determination. If this newly generated waste is a hazardous waste, then the waste must be
handled as hazardous waste.




DCN PH4A006

COMMENTER Department of Energy

RESPONDER RE

SUBJECT SCRP

SUBINUM 006

COMMENT  Definition of Processed Scrap Metal 1. D. 2361,
col. 3-p. 2362, col. | - EPA describes the scope of the
proposed scrap metal exclusion (i.e., it is"restricted to scrap
metal which has been processed by scrap metal recyclersto be
traded on recycling markets for further reprocessing into metal
end products"), offers a definition of "processed" scrap metal,
and introduces the terms "unprocessed" and "partially processed"
scrap metal. EPA further limits the extent of the exclusion by
stating that "processed scrap metal does not include any
distinct components separated from unprocessed or partially
processed scrap metal that would not otherwise meet the current
definition of scrap metal." The definition for "processed scrap
metal" is clearly described in the proposed amendment to the
regulatory language for 261.1(c)(9). The Agency should consider
equally explicit definitions for "unprocessed” and "partially
processed” scrap metal. Furthermore, clarification would be
helpful in regards to the points(s) at which processing may
take place [i.e., relative to the proposed exclusion of
processed scrap metal being recycled]. As described in the
preamble to the supplementa notice, the proposed exclusion (and
associated definition) of processed scrap meta is "restricted
to scrap metal which has been processed by scrap meta
recyclers' [emphasis added]. The preamble and proposed
regulatory language [61 FR 2371; §261.1(c)(9)] also provide a
reasonable set of criteriafor what is meant by "processing” of
scrap metal. However, clarification is not offered as to who
does and does not belong to the community of 'scrap metal
recyclers.’ Thus, it is possible that anyone who carries out the
processes described qualifies as a"scrap metal recycler,” and
thus, would be eligible for the exclusion. DOE requests that
EPA clarify itsintent concerning the qualifications of "scrap
metal recyclers.” The term partially processed” scrap metal is
introduced in the preamble but is not defined, nor isit
included in the proposed regulatory language. It can be
inferred that scrap metal-that still contains "distinct
components ... that would not otherwise meet the current
definition of scrap metal" would be considered partially
processed, and would not be eligible for the exclusion. DOE
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suggests that, if "partially processed" is intended to provide a
meaningful distinction to generators and recyclers of scrap
metal, EPA should provide specific clarification or guidance on
how to distinguish this from of scrap metal, and on the
consequences relative to the proposed exclusion. Such
clarification or guidance would help the regulated community
determine whether scrap metal containing certain "distinct
components’ could be subject to the proposed exclusion.
Clarification is requested in regards to whether the

applicability of the exclusion would be affected by the point at
which processing is conducted -- e.g., the scrap metal is
"processed"” at the point of generation (by the generator) versus
by acommercial "processing” facility. Guidance on practices
considered to be manual separation methods at the point of
generation, and the applicability of speculative accumulation
requirements per 261.2 to the proposed exclusion would also be
useful.

The commenter requests clarification on several different topics: the definition of partialy
processed scrap metal and unprocessed scrap metal; whether a scrap metal recycler must be used
to qualify for the proposed exclusion; and the point at which the exclusion for processed scrap
metal takes effect, and the applicability of the speculative accumulation requirements.

In regard to the first issue, EPA used the terms “unprocessed” and “partially processed”
scrap metal in the preamble to clarify the term “processed scrap metal.” Partially processed scrap
metal was used in the preamble as a way of indicating that the processed scrap metal need not be
completely recycled, but may have completed one of severa stepsin the process of recycling the
material. For instance, scrap metal that has been cut and sorted by the generator prior to being
sent to a scrap metal recycler would meet the definition of processed scrap metal. The term
partially processed scrap metal was intended to convey this type of activity. Therefore, in the
context of the final rulemaking, the term “partially processed scrap metal” has the same meaning
asthe term “processed scrap metal.” The term *unprocessed scrap metal” covers the universe of
scrap metal which does not fall within the definition and scope of processed scrap metal.

The commenter also pointed out that the rule, as written, appears to exclude materials
from the definition of processed scrap metal if the processing does not occur at a scrap metal
dealer. Thelanguage in the proposal was not intended to limit the exclusion in thisway. In the
fina rule the Agency clarifies that the exclusion for processed scrap meta being recycled applies
to scrap metal that has under gone a processing step (as defined in the preamble to the proposed
rule) regardless of who does the processing. In other words, a processing step may be performed
by the generator, an intermediate scrap handler (e.g., broker, scrap processor), or a scrap recycler.

The commenter requested clarification concerning whether the applicability of the
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exclusion would be affected by the point at which the processing is conducted. As discussed in
the preceding section, the exclusion for processed material is not effective until the scrap metal
has been processed. Once the scrap metal has undergone a processing step, it may qualify for the
exclusion from the definition of solid waste. And findly, in today's final rule, the exclusions for
excluded scrap metal and shredded circuit boards being recycled are not condidtioned on
speculative accumul ation requirements.
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DCN PH4A006

COMMENTER Department of Energy

RESPONDER RE

SUBJECT SCRP

SUBINUM 006

COMMENT  Shredded Circuit Boards 1. D. 2362, col. 3 - v. 2363,
col. 2 - EPA is proposing to exclude shredded circuit boards
destined for metal recovery that are managed in containers during
storage and shipment (prior to recovery) from the definition of
solid waste in order to facilitate recovery of this material.
Used whole (i.e, intact) circuit boards sent for reclamation
may be considered to be scrap metal and may therefore be exempt from
RCRA regulation. Used whole circuit boards, however, do not meet
the definition of processed scrap metal (thus, the proposed
exclusion for processed scrap metal would not apply to these
materials). DOE supports EPA's proposal to exclude shredded
circuit boards from the definition of solid waste when such
materials are managed in containers during storage and shipment
prior to recovery. However, as discussed in the following
paragraphs, the Department requests clarification in regards to
certain issues and terms associated with the management of
circuit boards destined for recovery. Under the proposed
exclusion, shredded circuit boards that would potentially
exhibit a hazardous characteristic would remain outside of RCRA
hazardous waste regulation. It would be useful to the regul ated
community if EPA were to provide clarification in the fina rule
explaining that shredded circuit boards managed in containers
need not be characterized (i.e., analyzed using the TCLP) and
that there are no time limitations associated with the storage
of shredded circuit boards subject to the exclusion. In the
preamble, EPA uses two expressions (specificaly, "properly
containerized" and "managed in containers") in describing how
shredded circuit boards must be stored and shipped to qualify
for the proposed exclusion from the definition of a solid waste.
If it is EPA's intent that the types of containers typically
used to ship shredded circuit boards will suffice for the
purposes of the proposed exclusion, then the term "properly
containerized" should be removed in favor of language such as
"managed in containers’. Use of the term "properly
containerized" is vague (without further clarification) and
therefore open to a range of interpretations. EPA acknowledges
that processing through "shredders, hammer mills, and similar
devices to decrease the size of the boards" is common (p. 2362,
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col.3). DOE requests EPA to clarify whether, and under what
circumstances, such volume-reduction measures are to be
considered treatment of hazardous waste. Compactible solid
waste material (such as Tyvek or paper) is routinely compacted
to remove void spaces and maximize the efficiency of the
container. There are instances where States have required
treatment permits for volume reduction measures such as
compacting, hammering, or shredding. DOE believesin general
that volume-reduction measures that do not alter the fundamental
physical, chemical, or biological character of the material,

and are not intended to remove or reduce the hazardous nature of
the material in any way, should not be considered "treatment”.
As such, no permits for this type of activity should be

necessary.

RESPONSE:

EPA thanks the commenter for supporting the exclusion from the definition of solid waste
for shredded circuit boards that are reclaimed or recovered. The commenter requested
clarification regarding several issues. whether shredded circuit boards managed in containers need
to be characterized; whether there is atime limit for storage; how the Agency defines or
characterizes the phrase “properly containerized;” and whether volume reduction techniques (such
as compacting) are considered treatment.

In regard to the first issue, whether shredded circuit boards managed in containers require
hazardous waste characterization, the Agency is not modifying the current regulations. Under 40
CFR 8262.11, generators are required to determine if a waste is hazardous only if they generate a
solid waste. Therefore, if the shredded circuit boards are in compliance with the exclusion from
the definition of solid waste, the generator would not be required to perform a hazardous waste
characterization. However, the commenter should be aware that under 40 CFR §8261.2(f), if a
materia is excluded from the definition of solid waste, the claimant must provide appropriate
documentation to demonstrate that the material is excluded from regulation and therefore it need
not be characterized.

The commenter also requested clarification of whether there is atime limit for storage of
shredded circuit boards that are excluded from the definition of solid waste. Inthe fina rule, EPA
is placing the exclusion from the definition of solid waste for shredded circuit boards under 40
CFR 8261.4(a)(13). Thisexclusion is not conditioned on the speculative accumulation provisions
and therefore those particular storage requirements do not apply to these materials.

The commenter requested clarification concerning how the Agency defines “ properly
containerized.” In the preamble of the proposed rule, the Agency stated that the exclusion for
shredded circuit boards was contingent upon the shredded circuit board being “ properly
containerized.” Inthefina rule, the Agency codified the exclusion to state that shredded circuit
boards are excluded from the definition of solid waste only if they are stored in containers that are
sufficient to prevent arelease to the environment. Although the final rule does not define

12
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“sufficient to prevent arelease to the environment,” the Agency would consider a claimant to be
in compliance if they can show that the container intended to hold the shredded circuit boardsis
sufficiently sound to carry the materia to its intended destination without any possibility of aleak
or emission into the environment.

Lastly, the commenter asked whether volume reduction techniques (such as compacting)
are considered treatment. Since the definition of treatment under 8260.10 is such a broad
definition, volume reduction techniques of wastes defined as hazardous could be considered
treatment under an implementing agency interpretation. However, when the exclusion for
shredded circuit board becomes effective, whole boards destined for recycling will be exempt
from the definition of hazardous waste, and shredded boards will be excluded from the definition
of solid waste. Assuming that all handlers stay in compliance with the conditions of the exclusion,
there will not be any point in the generation and recycling of printed circuit boards that hazardous
waste is being handled. If waste defined as hazardous is not being handled, treatment can not
occur.

13



DCN PH4A009

COMMENTER IPC

RESPONDER RE

SUBJECT SCRP

SUBINUM 009

COMMENT  Asthe trade association representing the US electronic
interconnection industry, the Institute for Interconnecting and
Packaging Electronic Circuits (1PC), would like to submit these
comments on the proposed rule that would exclude shredded
circuit boards from the Resource Conservation and Recovery Act
(RCRA) definition of solid waste as long as the boards are
destined for metal recovery and are managed in containers during
storage and shipment prior to recovery. The proposed rule was
published in the Federal Register on January 25, 1996 (61 Fed.
Reg. 2338). |PC represents approximately 1900 companiesin the
electronic interconnection industry. Our regular membership
includes companies that produce bare printed circuit boards
(which are commonly referred to as printed wiring boards in the
industry) as well as companies that produce e ectronic
assemblies by attaching electric components to bare PWBS. |PC
members a so include suppliers to the industry as well as major
original equipment manufacturers (OEMS) that use PWBs in their
own products. These products include consumer electronics as
well as more sophisticated industrial and military electronic
systems. In addition, the IPC membership includes over 100
representatives from government and academia with vital
interests in this crucia technology. IPC and its member
companies are committed towards improving the environmental
performance of the PWB industry. IPC is actively involved in
the EPA's Common Sense Initiative, participating as an industry
representative on its Computers and Electronics Subcommittee.
That Subcommittee is examining barriers to pollution prevention
in the computers and electronics industries, and has identified
RCRA's solid waste definition as a barrier to increased
materials reuse and recycling. IPC is also working with EPA's
Design for the Environment project which is examining and
testing alternatives to PWB manufacturing processes that may
result in better environmental performance.

IPC would like EPA to comment on why FO06 sludge has not
been selected for exclusion from EPA's solid waste definition.
Like shredded boards, FOO6 dudge contains high levels of
valuable reusable and recyclable materials -namely, precious
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metals. FOO06 dudge can aso be easily containerized during
storage and shipment prior to recovery. Given the reasoning
that EPA used to exclude shredded circuit boards from the
definition of solid waste in the proposed rule, EPA could aso
exclude FOO6 wastewater sludge from the definition of solid
waste. Excluding FO06 wastewater sludge from the definition of
solid waste would go along way towards encouraging facilities
to recycle this metal-rich material. 1.7.3 The National Mining
Association has proposed that the EPA provide an exclusion for
metal-bearing secondary materials from outside industries (e.g.,
electroplating sludge from the metal finishing industry, FO06)
that are processed within the primary mineral processing
industry. EPA has contended, however, that such an exclusionis
"beyond the scope of this rulemaking." The EPA states that the
scope of the rulemaking is "to amend the solid waste definition
specifically for the mineral processing industry at thistimein
order to most accurately set out the scope of land disposal
prohibition and treatment standard for mineral processing
waste." 61 Fed. Reg. at 2348. IPC contends, however, that since
EPA is addressing industries other than the mineral processing
industry in this proposed rule as well as the recovery of
materials generated by such industries (e.g., processed scrap
metal, shredded circuit boards), the exclusion of FO06
wastewater sludge, which is a significant by-product of the
printed circuit board industry, is indeed within the "scope of

this rulemaking".

RESPONSE:

The Agency still supports that expanding the exclusion to include FOO06 is beyond the
scope of thisrulemaking. EPA is currently working on a proposed rule to amend the definition of
solid waste and believes that effort is the correct forum to address the status of any additional
materials.
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DCN PH4A009

COMMENTER IPC

RESPONDER RE

SUBJECT SCRP

SUBINUM 009

COMMENT IPC would aso like EPA to expresdy verify in the public record
that EPA has determined that spent solder baths, aso known as
"pot dumps,” meet the definition of scrap metal and, therefore,
are not subject to RCRA solid waste regulations as long as they
are being reclaimed. Jeffrey Denit, Acting Director of EPA's
Office of Solid Waste, sent a letter to the Lead Industries
Association on September 20, 1993, stating that the EPA has
determined that spent solder baths meet the definition of scrap
metal when reclaimed and, therefore, are not defined as solid
waste under RCRA (see Attachment). Many IPC members are unaware
of this EPA determination and, therefore, treat their spent
solder baths as RCRA-regulated solid waste despite the fact that
EPA has determined that such treatment is unnecessary. Itis
important for EPA's internal determinations to be disseminated
to regulated entities, particularly when such determinations
represent a cost savings to the industry. Asaresult, IPC
requests EPA to include spent solder baths in the definition of
scrap meta in the Code of Federal Regulations.

RESPONSE:

In response to the commenter’ s request that the interpretation of the regulatory status of
secondary materials associated with the generation or management of printed circuit boards be
made available in a rulemaking, rather than solely in the form of an interpretive letter, EPA is
publishing a clarification of the regulatory status of these materias (including pot dumps) in the
preamble to the fina rule. Spent solder baths meet the definition of scrap metal and are therefore
excluded from RCRA regulation under the regulatory exclusion for scrap metal being recycled. It
isnot practical for the Agency to list individually all items that meet the definition of scrap metal.
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DCN PH4A009

COMMENTER IPC

RESPONDER RE

SUBJECT SCRP

SUBINUM 009

COMMENT IPC applauds EPA for proposing to exclude shredded circuit boards from the
RCRA definition of solid waste. This exclusion will remove shredded circuit boards from the
jurisdictional reach of RCRA Subtitle C which, when triggered, requires solid waste generators to
comply with costly and administratively burdensome hazardous waste management practices. The
costs and administrative burdens associated with Subtitle C management discourage the recovery
and reuse of materials contained in substances that are characterized as hazardous under RCRA.
As aresult, the proposed rule will encourage the reuse and recycling of materials contained in
shredded circuit boards and will greatly assist the PWB industry improve its environmental
performance.

EPA's proposed rule represents a reasonabl e approach to the RCRA classification of solid
waste, which acknowledges that materials, even those in a"waste-like" stage (i.e., shredded),
should not be classified as a solid waste if they contain valuable reusable and/or recyclable
materials, such as precious metal, if their constituents can be containerized during storage and
shipment prior to recovery, and if they are destined for materials recovery.

| PC applauds EPA for acknowledging that the regulatory costs and administrative
burdens associated with RCRA solid waste management can operate as a deterrent
to the successful reuse and recycling of materials, particularly those that are
generated as a by-product of manufacturing processes. EPA's proposed rule,
excluding shredded circuit boards from the RCRA definition of solid waste, will go
along way towards removing that disincentive. However, since the proposed rule
applies only to shredded circuit boards, |PC urges EPA to use the reasoning
behind the proposed rule to craft a multi-purpose exclusion rule that will achieve
greater environmental gains through increased reuse and recycling for al
industries. For example, EPA could issue a proposed rule, which could be used to
exclude materials that contain high levels of valuable constituents with high reuse
and/or recyclability potential (e.g., precious metals) as long as they are sufficiently
containerized when stored or shipped and as long as they are destined for metals
recovery. IPC would like EPA to comment on the feasibility of proposing such a
multi-industry solid waste exclusion rule that builds on EPA's current scrap metal
exclusion.

RESPONSE:
The Agency thanks the commenter for supporting the exclusion for shredded circuit

boards that are being reclaimed or recycled from the definition of solid waste. The Agency notes
that the exclusion from the definition of solid waste for shredded circuit boards is being

18
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promulgated based upon an analysis of the available nformation on the characterization and
management of these wastes against the five factors that the Agency has established for

and of itself was not the only reason the Agency concluded that shredded circuit boards should
be excluded from the definition of solid waste. The other five factors support this determination

EPA further notes for the commenter that the Agency will be addressing broader issues
and clarifications related to the definition of solid waste in a future rulemaking. Modifying the

rulemaking and is more appropriately addressed in the context of the Definition of Solid Waste
rulemaking, which will be proposed in the near future. The definition of solid waste rulemaking is

However, the Agency points out that any party may petition the EPA or state, if authorized, for a
variance from classification as a solid waste for materials that are partialy reclaimed. Partialy

reclamation, the resulting material is"commodity-like." The Regional Administrator will evaluate
such a petition and make a determination based on the evaluation factors for determining whether



DCN PH4A011

COMMENTER NY State Dept. of Environ

RESPONDER RE

SUBJECT SCRP

SUBINUM 011

COMMENT  EPA proposes to exclude processed scrap
metal being recycled from RCRA jurisdiction. "Processed scrap
metal" means scrap metal that has undergone sorting or
processing that separates out non-metal materials. The
Department agrees that a material which has been processed to
the point that it has become equivalent to a product or raw
material in quality would be excluded from RCRA jurisdiction as
a"commodity" when used or reused. EPA should emphasize,
however, that any residues generated by the processing of scrap
metal are not scrap metal and if such residues exhibit awaste
characteristic, or are derived from alisted hazardous waste,
they would be subject to full regulation under Subtitle C. EPA
only partially addresses thisin paragraph 2 of page 2362. Page
2362, paragraph 2 suggests that items can qualify as scrap metal
even though they include components such as batteries and
mercury switches which, when separated, cannot themselves qualify
as processed scrap metal. This contrasts with OSWER document
9442.1994(06), dated July 22, 1994, where EPA determined that,
15-pound natural gas flow regulators consisting mainly of metal
were not alowed to qualify as scrap metal because of the two
ounces of liquid mercury present. ("In general, any quantity of
liquid mercury other than trace amounts attached to or contained
in a spent materia precludes that material from being a scrap
metal.") Please clarify when a material consisting primarily of meta,
but which contains some non-metal components such as mercury,
qualifies as scrap metal. On page 2362, paragraph 7 suggests that
the variance provision of 260.31 (¢)(3) (the degree to which the
reclaimed materia is like an analogous raw material™) is not
when a partialy reclaimed materia is similar in concentration
to intermediates produced from virgin ores, etc. EPA should
make it clear that 260.31 (c)(3) is met by having the candidate
material of the same concentration as an early raw intermediate.
In the case of scrap metal, the "analogous raw materials' are
manufactured metal products. Comparison should be made to metal
products with regard to quality. According to our understanding
of the preamble discussion of the January 4, 1985 Federal
Register (page 655) the measure of whether condition 260.31
(©)(3) appliesis not the degree to which the candidate materia islike
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an equivaent virgin finished product. It is not met when the
candidate material Ssmply has the same concentration as virgin

product-like or commodity-like the candidate materia is.
Therefore, the reference to a reclaimed material being like an

situation where the "raw material" isitself a product.
RESPONSE:

The commenter has raised severa different issues that require response: the status of any
residues generated by the processing of scrap metal; arequest for clarification that a material that

definition of scrap metal; and arequest for clarification that 40 CFR §260.31(c)(3), which sets the
when the candidate material is of the same concentration as an early raw intermediate.

recycling and second, whether or not materials that are primarily metal, but have some non-metal
definition of scrap metal. Therefore, the determination as to whether a waste meets the definition
scrap metal, a secondary materia from smelting and refining operations (e.g., dags, drosses, and
liquid mercury), and meta -containing wastes with a significant liquid component (e.g., spent lead
processed scrap metal. If, at the point of generation, a secondary material has enough hazardous
scrap metal. For example, if atank isbeing decommissioned, and it has some hazardous residue
the residues constitute a significant liquid component. In order to meet the definition of

distinct components that are separated from a scrap metal that would not otherwise meet the
separated material would be a newly generated waste and therefore subject to a hazardous waste

handled as hazardous waste.
The commenter also asks about the applicability of one of the factors at 40 CFR

partially-reclaimed material variance. The Agency evauates available information and data
partialy-reclaimed materials are "commaodity-like" and not part of the waste management

initialy-reclaimed materia islike an analogous raw materia. This factor examines if a material can



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

substitue for avirgin material in aprocess. The Agency notes that in the context of today's
rulemaking, these factors were used to evaluate whether excluded scrap metal being recycled is
"commodity-like" rather than part of the waste management problem. This evaluation was not
intended to determine whether this material should be granted a partially-reclaimed variance under
40 CFR §260.31(c)(3). The Agency did not rely on asingle factor in it's analysis for the excluded
scrap metal exclusion, but based this decision on available data and information on all of the five
factors. Discussion of the criteriafound at 40 CFR 8260.31(c)(3) asit is used in evaluating
materials for a partially-reclaimed materia variance is beyond the scope of this rulemaking.

EPA further notes for the commenter that the Agency will be addressing broader issues
and clarifications related to the definition of solid waste in a future rulemaking. Modifying the
Agency’s current interpretation of the definition of solid waste is beyond the scope of this
rulemaking and is more appropriately addressed in the context of the Definition of Solid Waste
rulemaking, which will be proposed in the near future.
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DCN PH4A011

COMMENTER NY State Dept. of Environ

RESPONDER RE

SUBJECT SCRP

SUBINUM 011

COMMENT  EPA proposes to exclude from RCRA jurisdiction Shredded
Circuit Boards destined for metal recovery that are managed in
containers during storage and shipment prior to recovery.
Currently, whole circuit boards are recognized as "scrap metal,"
which is currently exempt from regulation. According to EPA the
purpose of this proposed exclusion is to facilitate recovery of
this material. The Department finds EPA's reasoning difficult
to follow, particularly when EPA suggests that shredded circuit
boards may not qualify as "scrap metal." Shredding does not
enrich or deplete the material with respect to metal content.
Since shredding does not involve separation of non-metal
components, SCBs have as much "scrap metal” after shredding as
before. As scrap metal, shredded circuit boards would be exempt
from regulation and this would facilitate recovery of this
material as well as ajurisdictional excluson. Perhapsthe
issue can be resolved by reexamining the reasoning used originally to
designate printed circuit boards as scrap metal in
the 1992 memorandum. This memorandum, believed to be OSWER
number 9441-1992(27), dated August 26, 1992, states that
"...scrap metd is defined based in large part on the physical
appearance of a secondary material...." That same memorandum
allowed circuit boards destined for metals reclamation to be
burned. For shredded circuit boards that do not qualify as
scrap metal, would the proposed regulatory exclusion of 261.4
(2)(14) alow the burning of these shredded boards prior to
metal reclamation/recycling/recovery? Or, since burning in
incineratorsis"... never an exempt type of recycling ... "
(OSWER document 9489, 1994(02), dated September 19, 1994), are
these shredded boards forbidden from being considered destined
for reclamation/recovery if they are burned first? Also, please
clarify how the Sept 19, 1994 document's seemingly unqualified
rejection of burning as a preliminary recycling step can be
reconciled with the August 26, 1992 document's alowance of
burning as a preliminary recycling step. It is more difficult to
understand why ajurisdictional exclusion is proposed for SCB
and why it is conditioned upon management in containers. EPA has
never before conditioned ajurisdictional exclusion on the type
of storage units employed, except where it was necessary to rule
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out the use of land-based units that might provide an element of
discard. We do not see why SCB are "more like articlesin
commerce" than whole circuit boards, when further processing is
still required to separate out the non-metal components.
Moreover, by requiring management in containersin order to
utilize the jurisdictional exclusion, shipments of SCB in bulk
would then, presumably, be fully regulated (i.e., it not

excluded or considered to be "scrap metal"), unless managed in
large containers, such asroll-offs. If anything, this proposal
could establish a barrier to the recycling of printed circuit
boards removing all regulatory exceptions and not allowing the
jurisdictional exclusion for bulk shipments of SCB. It would be
better for EPA to remain silent on thisissue or to affirm that
SCB would still be regarded as "scrap metal” and exempt from
regulation. If circuit boards were processed to separate out
non metal components, then, at that point, the enriched material
could properly be excluded from RCRA jurisdiction, consistent
with the proposed exclusion for processed scrap metal.

RESPONSE:

The commenter raises three issues: arequest for clarification of why whole circuit boards
also are not excluded from the definition of solid waste; clarification of two policy directives that
appear to contradict each other concerning burning as a recycling step; and clarification of why
containers are required to meet the shredded circuit board exclusion.

The commenter first discusses the issue of extending the proposed exclusion to whole
circuit boards. The commenter argues that since the content of the boards is no different before
or after shredding, there should be no difference in their regulatory status. The Agency disagrees.
Whole used circuit boards are less commodity-like than shredded circuit boards. Whole used
boards, compared to shredded circuit boards, are harder to assay, more difficult to handle and
may contain proprietary information of generators and manufacturers. EPA also notes that since
1992, used whole boards are currently classified as scrap metal and therefore when recycled are
completely excluded from RCRA regulatory requirements. Therefore, no RCRA regulatory
requirements such as manifesting, export or storage permit requirements currently operate as
disincentives to environmentally sound recycling of these materials. The exclusion from RCRA
jurisdiction for used shredded circuit boards is necessary because they do not qualify for the
definition of scrap metal and thus may be subject to RCRA regulatory requirements that may
serve as disincentives to their recovery. EPA also believes that because whole used circuit boards
are classified as scrap metal, that excluding whole used boards from the definition of solid waste is
not necessary to ensure environmentally sound recovery of these materials and would be
confusing to the Agency’s current definition of scrap metal.

The commenter also requested clarification of how to reconcile a 1994 policy letter stating
that the regulatory exclusion for certain recyclable materias (e.g., precious metal-bearing
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recyclable materials are not exempt from incineration requirements) with a 1992 memorandum on
circuit boards that identifies burning as a possible preliminary step in recycling of whole circuit
boards. First, the commenter’s request is outside the scope of the final rule. The policy the
commenter is discussing pertains to an Agency memorandum on whole circuit boards rather than
shredded circuit boards. Second, the commenter is incorrect in assuming an apparent conflict
exists between these two Agency statements. The commenter assumes that all burning of
secondary materials must occur in incinerators instead of other thermal devices such as boilers,
industrial furnaces and miscellaneous thermal treatment units. The recycling exclusion of 40 CFR
261.6(a)(2) only pertains to shredded circuit boards with economically recoverable amounts of
precious metals. 1n 1993, EPA clarified that precious metal-bearing hazardous wastes, when
legitimately recovered in thermal recovery units, are not subject to 40 CFR Part 264, Subpart O
requirements (Simon to Shapiro; December 27, 1993 memorandum). The September 1994 |etter
does not disturb this policy and describes the status of the thermal unit as an incinerator rather
than aboiler or industrial furnace.

Lastly, the commenter requests a clarification of why containers are required to meet the
shredded circuit board exclusion. The process of shredding the boards produces small fines from
the whole board which are dispersible and do not meet the RCRA regulatory definition of scrap
metal. However, the Agency has concluded that the application of RCRA regulatory provisions
to shredded boards may present serious disincentives to their recovery. EPA proposed to exclude
shredded circuit boards being reclaimed from the definition of solid waste to facilitate their
recovery. In addition, the Agency determined that shredded circuit boards satisfy the five factors
for evaluating whether a material is"commodity-like," and therefore not a part of the waste
management problem. Containerization of the shredded circuit boards, aong with the value of
the material, serve to minimize loss. Note that containerization in and of itself was not the only
reason the Agency concluded that shredded circuit boards should be excluded from the definition
of solid waste. The other five factors supported this determination as well.
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DCN PH4A015

COMMENTER Genera Motors Corporation

RESPONDER RE

SUBJECT SCRP

SUBINUM 015

COMMENT  Processed Scrap [61 FR 2361, 40 CFR 261.1 (¢)(9)] The preamble
discussion and the proposed definition of processed scrap does
not at all recognize the handling methods that may be in use at
aparticular generator site. The proposed definition of
processed scrap metal is scrap metal which has been manually or
mechanically altered to either separate it into distinct
materials to enhance economic value or to improve the handling
of materials. Processed scrap metal includes, but is not limited
to scrap meta which has been bailed ... This definition is
adequate for its intended purpose; however, an inspector using a
narrow interpretation definition could cause difficulties to
arise at facilities that generate scrap metal. Scrap metal in
route from its "point of generation” to the area of the facility
where bailing, shredding, melting, etc., occurs could be called
asolid waste. General Motors does not believe, especialy in
light of this preamble discussion and proposed rulemaking that
the Agency intends for scrap metal in process at a manufacturing
facility to be subject to solid waste regulations. General
Motors suggest that the definition of "processed scrap meta" be
modified to include an addition such as the one utilized in the
text below. Processed scrap metal is scrap metal which has been
or will be processed on-site such that it will be manually or
mechanically altered to either separate it into distinct
materials to enhance economic value or to improve the handling
of materials. Processed scrap metal includes but is not limited
to scrap metal which has been bailed ...

RESPONSE:

Under the final rule's exclusion for excluded scrap metal, if the scrap metal is not home or
prompt scrap, the exclusion will not take effect at facilities until scrap metal has undergone a
processing step. Therefore, there will be a certain period of time from the point that the scrap
metal is generated to the first processing step that scrap meta will be exempt from the hazardous
waste definition, but not excluded from the definition of solid waste (40 CFR §8261.6(a)(3)(ii)).
The commenter seems to be requesting that the exclusion from the definition of solid waste be
extended to unprocessed scrap metal if the processing will occur on-site. The Agency has shown
that there are some types of unprocessed scrap metal (home and prompt) which are sufficiently
commodity-like that they will be handled properly. However, other types of unprocessed scrap
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metal are not similar to analogous raw metal concentrates and intermediates, and therefore were
not granted an exclusion from the definition of solid waste. In today's final rule, the Agency has

punchings, and borings generated by steel mills, foundries, and refineries) and prompt scrap meta
(e.g., turnings, cuttings, punchings, and borings generated by the metal working/fabrication

situations where the time between the point of generation and the first processing step could be as
little as a few minutes, there could also be situations where unprocessed scrap metal is stored on-

sufficiently commodity-like that it will be handled as carefully as araw materid.



DCN PH4A016

COMMENTER Public Service Electric &

RESPONDER RE

SUBJECT SCRP

SUBINUM 016

COMMENT  PSE&G supports EPA's proposal to exclude
scrap metal and shredded circuit boards managed
in containers from the definition of solid waste. (61 Fed.
Reg. 2361-63) PSE& G, which is actively involved in resource
recovery operations views this proposal asvery much a
progressive step in the right direction towards promoting
recycling of these products. As EPA has recognized, the
designation of recyclable materials as solid wastes stigmatizes
the material and creates a significant deterrent to its
beneficid reuse. (id. at 2363) While thisinitiative is
well-intended, PSE& G is concerned that such rulemaking, on a
case-by-case basis, through individual proposed rulemaking and
comment isinefficient. We aso believe that such regulatory
development leads to confusion by promoting differing regulatory
positions for different materials that are inherently similar in
their marketability and value. PSE& G, like many other companies,
generates recyclable materias that are marketable and
considered valued commodities, rather than solid wastes. These
materials are inherently more commodity-like than waste-like.
Because of this distinction, PSE& G believes a more productive
approach would be for EPA to establish criteria that may be used
to distinguish between solid waste and commodity-like
designations. This approach would be consistent with that used
by the regulated community under the RCRA program, where the
generator determines whether a solid waste is a hazardous waste
(40 C.F.R. 262.11) PSE& G encourages the Agency to move forward
in a comprehensive proposa to amend the definition of solid
waste to encourage recycling and reduce the generation of solid
wastes.

RESPONSE:

The commenter appears to be taking the position that promulgating exclusions for
recyclable materials one by one is inefficient because there are many wastes that could be
considered to be commodity-like, and therefore should be excluded from the definition of solid
waste. The commenter's request is beyond the scope of this rulemaking and is better addressed in
the Definition of Solid Waste rulemaking, due to be proposed in the near future.
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DCN PH4A017
COMMENTER Chemical Waste Management

SUBJECT SCRP
SUBINUM 017

Solid Waste (61 Fed. Reg. at 2361) The Agency is proposing to
amend the definition of solid waste by excluding processed scrap

restricted to scrap metal which has been processed by scrap
metal recyclers to be traded on recycling markets for further

processing of scrap metal to include: 1) manual or mechanical
separation of scrap meta either into specific scrap categories

and 2) unit operations such as sintering and melting operations
which melt or agglomerate materials such as drosses and fines

solid waste.
RESPONSE:
definition of solid waste for excluded scrap metal. In today's final rule, the Agency has expanded
the scope of the exclusion to include home scrap meta (e.g., turnings, cuttings, punchings, and

cuttings, punchings, and borings generated by the metal working/fabrication industries). The
Agency notes

recycled applies to scrap metal that has under gone a processing step (as defined in the preamble
to the proposed rule) regardless of who does the processing. In other words, a processing step

or ascrap recycler. Once the scrap metal has undergone a processing step, it may qualify for the
exclusion from the definition of solid waste.
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COMMENTER Chemical Waste Management
RESPONDER RE

SUBINUM 017
COMMENT  Exclusion of Shredded Circuit Boards From the

proposing to exclude shredded circuit boards destined for metal
recovery that are managed in containers during storage and

CWM supports this proposal. CWM believes that shredded circuit
boards should be excluded from the definition of solid waste in

the Agency should clarify the regulatory status of sweeps/ash,
fluff, and baghouse dust associated with the shredding of

Lowrance, to Region Waste Management Division Directors (See
Attachment 1), that discusses the regulatory status of printed

boards are no longer similar to the materials that meet the
definition of scrap metal. Asaresult, the sweeps/ash, fluff,

Agency is proposing to change this position CWM believesthat it
is appropriate for the Agency to also address sweeps, fluff, and

these items from the definition of solid wastes when they are
destined for metal recovery.

The Agency would like to thank the commenter for supporting the exclusion from solid

regulatory status of secondary materials associated with the shredding of spent printed circuit
boards, including sweeps/ash, and baghouse dust.

precious metal-bearing secondary materia (often ash that is crushed into particulate form in a ball
mill or similar device) or particulate material that is collected from firms handling precious metals

circuit boards are sent for assaying and reclamation, have been previously classified by EPA asa
by-product (Lowrance to Waste Management Division Directors US EPA, Regions |-X; August

hazardous solely by exhibiting a characteristic. Characteristic by-products are not solid wastes
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when reclaimed (40 CFR §8261.2(c)(3)). In contrast, when sweeps are derived from source
material that meets the description of alisted hazardous waste, the sweeps are solid wastes that
are also hazardous wastes and are regulated under the appropriate RCRA regulation provisions
(40 CFR 8261.2(c)(3)).

EPA has classified baghouse dust from precious metal recovery furnaces as a dudge
(Lowrance to Waste Management Division Directors US EPA, Regions I-X; August 26, 1992).
As with the by-product classification for sweeps, baghouse dust is not a solid and hazardous
waste when reclaimed, when considered hazardous solely by exhibiting a characteristic.

However, if the source material to the furnace contained a listed hazardous waste, then the
baghouse dust would be considered a solid and hazardous waste due to its classification as a listed
dudge being reclaimed. Also as with the sweeps, even if the baghouse dust is alisted dudge, it
may still be exempt from the definition of hazardous waste under 40 CFR Part 266, Subpart F if it
contains economically recoverable levels of precious metals.

The commenter's request to establish a global exclusion from the definition of solid waste
for materias such as sweeps/ash, fluff, and baghouse dust is beyond the scope of this rulemaking.
The Agency asserts that no change to the current regul atory framework is necessary for these
materials, given current regulatory interpretations.
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DCN PH4A019

COMMENTER Westinghouse Electric Cor

RESPONDER RE

SUBJECT SCRP

SUBJNUM 019

COMMENT  Westinghouse supports EPA's
proposal to exclude scrap metal and shredded circuit boards from
the definition of solid waste. We concur with the rationale
presented by EPA in the preamble and believe these actions would
not adversely impact human health or the environment.

RESPONSE:

The Agency thanks the commenter for supporting the exclusion from the definition of
solid waste for shredded circuit boards.
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DCN PH4A021

COMMENTER Association of Container

RESPONDER RE

SUBJECT SCRP

SUBINUM 021

COMMENT  The Association of Container Reconditioners (ACR) hereby
comments on the proposed Exclusion of Processed Scrap Metal and
shredded Circuit Boards from the definition of Solid Waste,
which appeared in the January 25, 1996 Federal Register. Our
members are businesses engaged in the cleaning and restoration
of packaging materials, primarily 55-gallon steel drums. Each
year, more than 40 million steel drums are reconditioned for
reuse in the U.S. Since source reduction including reuseis an
EPA priority, ACR believes the proposed rule must be revised to
encourage U.S. businesses to recondition and reuse containers
where practicable, instead of prematurely scrapping used
containers. 7.0 Definition of Processor ACR believes EPA has not
adequately defined the term "processing.” As published,
processed scrap metal is metal that "has been separated, melted,
or otherwise processed to add value or improve handling
qualities." EPA proposes to exclude processed scrap metal from
the definition of solid waste because it is a secondary material
that is"commaodity-like." Processed scrap metal is
"commodity-like" if it has an "inherent positive economic
value," and can be sold into an established market. Since there
is no definition of the term "processing” in the proposal, any
action that "adds value" to scrap metal, e.g., segregation of
like items, constitutes "processing.” Thus, virtualy any
facility handling metals in any form could be a scrap metal
processor. It isagiven that at some point during the
collection and processing stages, scrap metal becomes secondary
material and assumes commodity-like characteristics, but this
stage is not defined by the EPA. In fact, the Agency's own
research shows that processing is required before scrap metal
could be considered commodity-like. Therefore, ACR believes
that EPA must determine (@) at what point in the metal recycling
continuum does scrap processing begin, and (b) what amount or
type of processing is necessary before scrap metal becomes
commodity-like and falls out of the definition of solid waste.
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RESPONSE:

A material that meets the definition of scrap metal is excluded from the definition of solid
waste when it a'so meets the definition of excluded scrap metal. If the scrap metal does not fall
within the definition of one of the categories of excluded unprocessed scrap metal (home or
prompt scrap), then the material must meet the definition of processed scrap metal to be excluded
from the definition of solid waste. In response to information provided by commenters, the
Agency has identified chopping, crushing, flattening, cutting and sorting as processes typically
used in the processing of scrap metal for recycling that were omitted from the proposed
definition. The Agency has added these processes to the definition of processed scrap metal in
today’ s final rule which reads: “scrap metal which has been manually or physically atered to either
separate it into distinct materials to enhance economic value or to improve the handling of
materials. Processed scrap metal includes but is not limited to scrap metal which has been baled,
shredded, sheared, chopped, crushed, flattened, cut, melted, or separated by metal type (i.e.,
sorted), and, fines, drosses and related materias which have been agglomerated.” The Agency
clarifies that the exclusion for excluded scrap metal being recycled applies to scrap metal that has
undergone a processing step regardless of who does the processing. In other words, a processing
step may be performed by the generator, an intermediate scrap handler (e.g., broker, scrap
processor), or a scrap recycler. Once the scrap metal has undergone a processing step, it may
qualify for the exclusion.
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DCN PH4A021

COMMENTER Association of Container

RESPONDER RE

SUBJECT SCRP

SUBINUM 021

COMMENT  ACR believes EPA should structure a category of "reusable metal
materials that can be reused for their original intended
purpose. Such items should not be defined as scrap until they
have met separate and specific management criteria. For
example, a RCRA-empty container between 30 and 3,000 liters that
previously contained hazardous substances must be cleaned and
mechanically altered (i.e., crushed or. shredded) in order to be
defined as processed scrap metal. After mechanical alteration,
such scrap metal should meet at least the following requirements
to be defined as processed scrap metal: (1) the Institute of
Scrap Recycling Industries (ISRI) definition of cleanness for
ferrous scrap be referenced by EPA. ISRI's definition states:
"All grades shall be free of dirt, nonferrous metals, or foreign
material of any kind". However, these terms are not intended to
preclude the accidental inclusion of negligible amounts where it
can be shown that this amount is unavoidable in the customary
preparation and handling of the particular grade; and (2) a
steel container must be mechanically processed so asto meet one
of ISRI's ferrous scrap codes, such as code number 211 shredded
scrap. These definitions and standards are referenced in ISR,
Scrap Specifications Circular 1994, 1325 G Street, N.W.,
Washington, D.C. 20005. Consistent with ISRI's cleanness
definition, ACR and ISRI have an agreement that affirms
containers are to be cleaned prior to being sent to a scrap
yard. Currently, under the Department of Transportation (DOT)
regulations, an unclean RCRA-empty container is handled
analogously to afull container. The empty container must have
all closuresin place and al labeling asto origina contents
and associated hazards. Any unclean crushed containers would be
required to be containerized and labeled. Cleaning prior to
crushing ensures DOT compliance. Under normal circumstances,
steel drums can bereused 5 - 10 times. By clarifying the
definition of processing or differentiating "reusable metal
materials' from other scrap metal, EPA would encourage industry
to reuse prior to recycling, which is consistent with EPA's
Hierarchy of Integrated Waste Management. (EPA, Decision-Makers
Guide to Solid Waste Management, EPA/530-SW-89-072) A
reconditioner operates in a manner consistent with the hierarchy
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by cleaning and scrapping only those that are unfit for reuse.
We appreciate this opportunity to comment on the proposed
changes in regards to processed scrap metal.

RESPONSE:

In the final rule, the Agency did not create a separate category for reusable metal materials
that can be used for their original intended purpose. Although the commenter suggests that
establishing a separate category would be an incentive for the reconditioning and reuse of 55-
galon steel drums and other like containers, the Agency does not believe that the regulation as
proposed is adisincentive for such activity. Currently, drum reconditioning is aform of recycling
activity and is exempt under 40 CFR §8261.2(c) provided it meets conditions at 40 CFR part 261.7
for empty containers. Therefore, drums being reconditioned are not affected by today’ s rule.
Such drums are generally fabricated from materials such as carbon steel which do not contain
hazardous constituents and would likely not be classified as hazardous. The Agency believes that
the proposed regulation does not serve as a disincentive to reuse and therefore, a separate
category for reusable metal materials is not being established in today’s final rulemaking.
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DCN PH4A032

COMMENTER Eastman Kodak Company

RESPONDER RE

SUBJECT SCRP

SUBIJINUM 032

COMMENT  Wewould like to take this opportunity to provide our strong
support for the exclusions to the RCRA definition of solid waste
being proposed for processed scrap metal and shredded circuit
boards which are incorporated within the proposed rule on
minera and mining processing wastes.

RESPONSE:

The Agency thanks the commenter for supporting both exclusions from the definition of
solid waste for excluded scrap metal and shredded circuit boards.
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DCN PH4A 032

COMMENTER Eastman Kodak Company

RESPONDER KM

SUBJECT SCRP

SUBIJINUM 032

COMMENT  Adopt the Proposed Exclusion for Processed Scrap Metal
Kodak agrees with the Agency that processed scrap metal should not be
captured by the RCRA definition of solid waste when it is
destined for recycling. Many companies, including Kodak,
Separate scrap metal into categories in order to enhance its
value in the marketplace. This materia has truly become a
commodity in the world market, sought by many who operate metal
recycling facilities. Once these materials have been separated
into metal types (e.g., iron and steel; aluminum; copper and
brass) they are managed to reflect the real value which they
represent. Clearly this material is not part of the "waste
disposal problem,” and should not be subject to RCRA regulation.
Even though currently there are minimal requirements in the RCRA
regulations for scrap metdl, it is stigmatized by being
considered a solid (and potentially hazardous) waste. By
providing the proposed exclusion to the definition of solid
waste the Agency can help remove this impediment to the
recycling of these materials. Thisis not only important in the
present manufacturing climate, but will become increasingly
important in the years ahead as companies become more involved
in the de-manufacturing of end-of-life equipment.

RESPONSE:

EPA thanks the commenter for supporting the proposed exclusions from the definition of
solid waste for scrap metal.
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DCN PH4A032

COMMENTER Eastman Kodak Company

RESPONDER KM

SUBJECT SCRP

SUBINUM 032

COMMENT  Adopt the Proposed Exclusion for Shredded Circuit Boards
Kodak aso agrees with the Agency that shredded circuit boards should not be
defined as a solid waste when intended for metals recovery.
Typically their precious metal content gives these materials a
real value, making them a commodity in the marketplace.
Shredding them is a practical technique used to destroy any
proprietary information they may contain, as well as reducing
the total volume to be stored and shipped. Using this technique
should not penalize the generator of these materials by making
them ineligible for the current interpretation as being scrap
metal. The condition of environmentally protective container
storage, which isto be applied to the exclusion seemsto be a
reasonable one. In Kodak's experience, shredded circuit boards
are commonly stored and transported in containers. Since these
containers are intended to keep their valuable contents inside,
they will also serve to protect the environment from spills. We
must commend the Agency for presenting this requirement as a
performance standard, rather than establishing detailed
prescriptive requirements (e.g., Size, porosity, structural
integrity) for the containers. Thisis refreshing and hopefully
reflects a small hint of the future direction of other
environmental regulations. Removing regulatory uncertainties and
allowing shredded circuit boards to move freely in the stream of
commerce will do much to enhance their recycling rate. Thisis
not only important in the U.S. but it also sets a precedent for
the rest of the world. When this material is being recycled it
is clearly not being "discarded", and therefore is not part of
the "waste disposal problem".

RESPONSE:

EPA thanks the commenter for supporting the shredded circuit board exclusion from the
definition of solid waste.
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DCN PH4A032

COMMENTER Eastman Kodak Company

RESPONDER KM

SUBJECT SCRP

SUBINUM 032

COMMENT Move Toward a More Generic
Definition of Solid Waste. While Kodak believes that the
exclusions being proposed in this rulemaking are the right thing
to do at the present time, we urge the Agency to take a broader
look at the issue of commodities being recycled. Just asthe
two materials which are the subject of this rulemaking do not
deserve to be considered solid wastes, there are many other
secondary materials being put to equally environmentally
friendly uses which should not be subject to RCRA regulation.
Rather than continue to study materials one or two at atime and
propose specific exclusions, the Agency should concentrate its
efforts on establishing a more generic regulatory construct
which excludes secondary materials which are recycled back into
bonafide manufacturing processes. A definition of
"manufacturing process’ could be established to guide generators
and regulatory agencies in determining what recycling operations
are outside the jurisdiction of RCRA. If necessary, alimited
number of criteriawhich are indicia of discard could be used to
provide limitations for the definition. This approach could
allow many of the present exclusions to be eliminated. The end
result would be to simplify the RCRA regulations and to remove
many of the current disincentives to recycling.

RESPONSE:

The commenter's request, that EPA establish a more generic regulatory construct which
excludes secondary materials that are recycled back into manufacturing processes, is beyond the
scope of this rulemaking. The Agency will be addressing broader issues and clarifications related
to the definition of solid waste in a future rulemaking. Modifying the Agency's current
interpretation of the definition of solid waste is more appropriately addressed in the context of the
Definition of Solid Waste rulemaking, which will be proposed in the near future.
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DCN PH4A033

COMMENTER International Precious Metals Institute

RESPONDER RE

SUBJECT SCRP

SUBINUM 033

COMMENT  Scrap printed circuit boards contain a substantial amount of
recoverable precious metals (i.e., gold, silver) and non-precious
metals (i.e., copper), that render them a valuable commodity and
feedstock to the precious metal refining industry. Scrap
printed circuit boards are shredded for a number of important
reasons, al of which have been accurately portrayed by the
agency in the proposed rule. The shredding of printed circuit
boards aso has long been a standard practice in the industry
and has not resulted in an environmental incident. IPMI agrees
with the agency that shredded printed circuit boards must be
properly containerized prior to refining, not only for
environmental protection but because of the high value as well.
IPMI also agrees with the Agency that such material should be
excluded from RCRA jurisdiction.

RESPONSE:

The Agency thanks the commenter for supporting the exclusion from the definition of
solid waste for shredded circuit boards.
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DCN PH4A034

COMMENTER Insgtitute of Scrap Recyclers

RESPONDER RE

SUBJECT SCRP

SUBINUM 034

COMMENT  ISRI supports efforts by the Agency to amend the definition of
solid waste by excluding from its definition "commodity-like"
materials, such as scrap metal. Following are ISRI's comments
in response to issues raised by the Agency in the above
referenced Proposed Rulemaking. ISRI enthusiastically supports
EPA's efforts a recognizing the “commaodity-like” nature of scrap
metal. Scrap metal which has been diverted or removed from the
waste stream for recycling is a commodity that isanalogousin
value, physical state, and environmental benefits - if not
better in terms of environmental benefits- to any other product
or raw material. Scrap processors purchase scrap metal so asto
reclaim the metal components, and then sell the recovered metal
to mills, foundries, alloy manufacturers, ingot makers, and
other consumers for use in making new metal bearing products,
such as automobiles, appliances, and other consumer products.
The metal recovered by the scrap processing industry isa
product sold in the open market in competition with virgin raw
materials. Scrap processors have no motivation to dispose of
such a vauable and useful product, and in fact, their
activities preclude the disposal of these products. EPA's basis
for excluding processed scrap metal being recycled from
regulation as solid waste is that it is sufficiently
‘commodity-like."" The Agency further discusses five factors
which it utilizes in evaluating the commodity-like nature of
processed scrap metal, or any other material being considered
for exclusion from the definition of solid waste. Using these
five factors, ISRI would like to add the following points to
further support the Agency's determination of the commaodity-like
nature of processed scrap metal: 1. "The degree of processing
the materia has undergone and the degree of further processing
that isrequired.” All shipments of processed scrap metal meet
strict specifications. Industry specifications exist for
approximately 250 different grades of nonferrous and ferrous
scrap metal. Shipments are rejected if the specifications are
not met. 2. "The value of the material after it has been
reclaimed."” As acknowledged by EPA, scrap metal is traded both
nationally and internationally in established markets for
positive economic value. As evidence of its value, prices for
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many scrap commodities are generaly published in the daily
American Metal Market and weekly Metals Week. European and world
price evauations are published weekly in Metal Bulletin
(London). Reported prices for specific transactions in the Asian
market are published in the TEX Report (Tokyo). Other
publications provide additional pricing data. 3. "The degree

to which the reclaimed materia is like an analogous raw
material." Scrap metal isused in lieu of virgin metal because

of its comparable (and in some cases preferable) performance to
virgin metal, while providing a substantial cost savings for the
manufacturer reflecting the market price and the environmental
benefits of scrap. Steel made from scrap is chemically and
metallurgically equivalent to steel manufactured from virgin

ore. Infact, most metals and alloys produced in the United
States are made using secondary materials. Any weighing of the
environmental costs and benefits of virgin versus scrap metal

use as raw materials should also take into account the avoided
environmental damages associated with mining and beneficiation
of virgin metal. In some industries, the use of scrap lowers
emissions and waste generation. 4. "The extent to which an end
market for the reclaimed materia is guaranteed.” End markets
for scrap metals include steel mills, foundries, die casters,

mills, fabricators, and manufacturers. Due to the fact that the
capital and operating costs of using scrap metal are generaly
lower than those costs involved with using virgin ores and that
there are no chemical or physical differences between the
respective outputs, it is likely that the importance of scrap as
araw materia will only grow by the future, thus ensuring the
availability of end markets. Thereis virtualy unanimous
agreement that demand for scrap meta is, and will continue, on
an upward trend. 5. "The extent to which a material is managed
to minimize loss." The scrap processing industry is committed
toward responsible and environmentally safe operating procedures
and practices. According to an EPA sponsored report on the
environmental risks associated with scrap metal recycling,

"very few, if any, instances of environmental or human health
damages can be directly attributed to scrap metal mismanagement
during scrap metal recycling.” In fact, environmental
management practices in the scrap processing industry are
increasing. According to EPA: "given increasingly stringent
controls on recycling facilities, requiring containment

buildings and runoff control, increased use of engineering
controls to capture dusts, and increased hygiene awareness at
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the job site, the potential for contamination and worker

exposure appears to have dramatically decreased over the past
decade." 7. Asacknowledged by EPA in the study quoted above:
"scrap yards historically accepted avast array of materials

which resulted in contamination not directly associated with the
metal . Over the past decade, at the urging of the Institute

of Scrap Recycling Industries, shredder operators have begun

to refuse any scrap containing batteries, gas tanks, tires, and

other items to reduce contamination from lead, PCBS, CFCs, and
other hazardous substances. 8 In fact, severa years ago

ISRI issued an Environmental Operating Guidelines manual
providing site management practices designed to minimize
potential adverse environmenta effects for al the types of
equipment and processes typically employed at a scrap processing
facility. Source control programs are now common throughout the
scrap processing industry. 9 In addition, the NPDES storm water
permit program has resulted in the issuance of permits requiring
scrap processing facilities throughout the country to develop
pollution prevention plans containing Best Management Practices
addressing good housekeeping, preventive maintenance, spill
control and response, employee training, runoff management,
erosion control, and other control measures. 10. By recognizing
that scrap metal isa commodity-like material and not solid

waste, the Agency is removing a significant deterrent to the
increased recycling of scrap metal. The proposed exclusion will
minimize the regulatory burden currently associated with scrap
metal and provide added economic and other incentives to recycle
the material, thus benefiting the environment, industry, and the
nation as a whole. One example of the way the current inclusion
of scrap metal in the definition of solid waste actsas a

possible deterrent to its recycling is in the international

trade of scrap metal. In September of 1995, Partiesto the

Basel Convention agreed to amend the Convention to include a ban
on the movement of hazardous waste recyclables from devel oped
countries to developing countries, effective January 1, 1998.

To date, few countries have ratified the amendment and instead
are awaiting guidance from the Convention's Technical Working
Group on what recyclables are covered or excluded by the ban.
Significant trade in scrap metal and other secondary materias
currently exists and the amendment to the Basel Convention could
represent a significant non-tariff trade barrier to its

continuing trade. The Clinton Administration has been very voca
in its support of the fact that scrap metal should be excluded
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from the jurisdiction of the Basel Convention. The exclusion of

scrap metal from the U.S. definition of solid waste as expressed

in RCRA, would bring the U.S. domestic regulatory situation in

line with the position that the State Department, the Department
of Commerce, and EPA have taken internationally.

RESPONSE:

The Agency thanks the commenter for supporting the exclusion from the definition of
solid waste for processed scrap metal.
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DCN PH4A034
COMMENTER Insgtitute of Scrap Recyclers
RESPONDER RE
SUBJECT SCRP
SUBINUM 034
COMMENT EPA SHOULD MODIFY ITS PROPOSAL SO THAT ALL SCRAP METAL
DIVERTED OR REMOVED FROM THE SOLID WASTE STREAM AND
DESTINED FOR RECYCLING ISEXCLUDED FROM THE DEFINITION OF
SOLID WASTE. EPA should not distinguish between processed and unprocessed
scrap metal in promulgating the solid waste exclusion for scrap metal
that isto berecycled. The five factorsthat EPA utilizesto
evaluate the commodity-like nature of processed scrap metal
apply to unprocessed scrap metal that has been diverted or
removed from the solid waste stream for the purpose of being
recycled. Scrap metal diverted or removed from the solid waste
stream also has economic value and end markets and is just as
analogous to raw materia as processed scrap metal. In
addition, as with processed scrap meta, the physical state of
scrap meta diverted or removed from the solid waste stream
limits the dispersion of metal constituents during handling and
for processing. According to arecent EPA report: "Bureau of
Mines commodity experts and other experts contacted by SAIC
agree that scrap metal itself should not pose an environmental
concern, even if the scrap is stored exposed to the elements
during storage. In fact, many of the metals are either
corrosion-resistant or will oxidize, binding potential
contaminants in the metal." The artificial distinction created
by EPA between processed and unprocessed scrap metal also
creates unnecessary confusion for individual facility operators.
It will be extremely difficult in many instances for a
particular facility operator to differentiate between processed
and unprocessed scrap metal for the purposes of regulatory
jurisdiction due to their smilar - and in some cases identical
- nature. ISRI recognizes that in order for the regulations to
work, both the regulated community and the regulators need to
know at what point scrap metal exits RCRA Subtitle C
jurisdiction. 1SRI recommends that point not be when processing
occurs, but instead when the scrap metal is diverted or removed
from the solid waste stream for the purpose of recycling. Thus,
proposed Section 261.4(a)(113) would read as follows: 261.4
Exclusions. (a) * * * (13) Processed scrap metal diverted or
removed from the solid waste stream for the purpose of recycling
being reclaimed. By specifying that scrap metal is no longer a
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solid waste when diverted or removed from the solid waste stream
for recycling, the exclusion will fully capture all scrap metals
meeting the "commodity-like" criteria specified by EPA. In
addition, as the following examples make clear, such acriteria
can be easily followed by both industry and EPA: Example #1:
Industrial Cuttings and Turnings. Industria cuttings and
turnings are a very common form of scrap metal generated by the
metal working/fabrication industries. Turnings and cuttings are
often generated in such away that processing is unnecessary
prior to shipment to the consumer. Thus, the turnings and
cuttings might never meet EPA's proposed exclusion for processed
scrap even though they are definitely "commodity-like" (i.e.,

they have high intrinsic value, are in demand in many end
markets, and pose little environmental risk). Under ISRI's
proposed exclusion, the turnings and cuttings would be excluded
from the definition of solid waste at the point the generator
decides that the materia will be sent for recycling. Example

#2: Automobiles and White Goods. What about, an automobile, or
appliance, found abandoned along the roadside? In such a case,
the materials have not been diverted from the solid waste stream
for the purpose of recycling and thus would not qualify for the
proposed exclusion. If the city picks them up and delivers them
to alandfill for disposal, the same result would occur.

However, what if the landfill decidesto sell the automobile to
ascrap processor for recycling, or if the city makes the same
decision? The automobile is no longer a solid waste and exits
RCRA jurisdiction at the point where a party takes an active

step to put the material in question into a stream of commerce
which leads to its recycling. Example #3: Demolition Scrap.
There are some situations in which scrap metal destined for
recycling may be generated in aform such that it is mixed with
waste destined for disposal. Such may be the case during
demolition projects. In such a situation, the scrap metal would
exit Subtitle C jurisdiction at the point at which the scrap

metal is removed from the solid waste and sent for recycling.
This often occurs at the demolition site. As the above examples
illustrate, creating an exit from RCRA jurisdiction for scrap
metal based not on whether it has been processed, but on when it
has been diverted or removed from the solid waste stream would
not be difficult to manage and would be more consistent with
EPA's desire to exclude from the definition of solid waste
"commodity-like" materials.
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RESPONSE:

In response to information provided by commenters, EPA identified and studied three
different types of unprocessed scrap metal to determine whether the scope of the exclusion should
be expanded: home scrap metal, prompt scrap metal and obsolete scrap metal. Home scrap is
scrap metal generated by sted mill, foundries, and refineries such as turnings, cuttings, punchings,
and borings. Prompt scrap, also known as industrial or new scrap metal, is generated by the metal
working/fabrication industries and includes such scrap metal as turnings, cuttings, punchings, and
borings. Obsolete scrap metal is composed of worn out metal or a metal product that has
outlived it original use, such as automobile hulks, railroad cars, aluminum beverage cans, steel
beams from torn down buildings, and household appliances.

The Agency evauated five factors to determine if it is appropriate to exclude the waste
from RCRA Subtitle C jurisdiction. The five factors are: 1) the degree of processing the materia
has undergone and the degree of further processing that is required, 2) the value of the material
after it has been reclaimed, 3) the degree to which the reclaimed material is like an analogous raw
material, 4) the extent to which an end market for the reclaimed material is guaranteed, and 5) the
extent to which a material is managed to minimize loss. The Agency applied these five factorsto
the three categories of unprocessed scrap metal to determine if any of these categories meet the
criteriafor “commodity-like” found at 40 CFR 8260.31(c).

The Agency evauated unprocessed home scrap and prompt scrap against each of the five
factors and found that these categories of scrap metal are substantially similar to processed scrap
metal due to the availability of established markets for the materid’s utilization, inherent positive
economic value of the materia, the physical form of the material, and the absence of damage
incidents attributable to the material. However, the Agency has not found sufficient data for
evaluating unprocessed obsolete scrap metal against the set of factors considered when
determining if a partially reclaimed materia qualifies as"commodity-like," and therefore be
granted a variance from the definition of solid waste.

Based on its analysis, the Agency has determined that the scope of the exclusion should be
expanded to include both unprocessed home and prompt scrap metal. The Agency is not
expanding the scope of the exclusion from the definition of solid waste to include obsolete scrap
metal. Providing an exclusion from the definition of solid waste for obsolete scrap meta at this
time would be premature and will be better addressed in the Definition of Solid Waste rulemaking,
due to be proposed in the near future.
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DCN PH4A034
COMMENTER Insgtitute of Scrap Recyclers
RESPONDER RE
SUBJECT SCRP
SUBINUM 034
COMMENT IN THE ALTERNATIVE, SHOULD EPA ELECT TORETAINITS

PROPOSED DISTINCTION BETWEEN "PROCESSED" AND UNPROCESSED

SCRAP METAL, CLARIFICATION OF THE TERM "PROCESSING" IS

REQUIRED

Although ISRI clearly prefersthat EPA not distinguish between

processed and unprocessed scrap in promulgating the exemption

from the definition of solid waste for scrap metal that isto be

recycled, should EPA decide to do so ISRI requests that the

Agency clarify its definition of processed scrap metal and

provide guidance in the final rule on how the exclusion will be

implemented. Specifically, EPA should specify that for the

purposes of Subtitle C jurisdiction, scrap metal is solid waste

up until the point at which it has passed through the first

process operation, regardless of who performs the first

processing step. Thisis further explained below.
RESPONSE

Under the new exclusion for excluded scrap metal, if the scrap metal is not home or
prompt scrap, the exclusion will not take effect at facilities until scrap metal has undergone a
processing step. Therefore, there will be a certain period of time from the point that the scrap
metal is generated until the first processing step that scrap metal will be exempt from the
hazardous waste definition, but not excluded from the definition of solid waste (40 CFR
8261.6(a)(3)(i1)). A material that meets the definition of scrap metal is excluded from the
definition of solid waste when it aso meets the definition of excluded scrap metal. If the scrap
metal is not one of the unprocessed materials (home or prompt scrap), then the material must
meet the definition of processed scrap metal to be excluded from the definition of solid waste.
Based on several comments, the Agency has identified chopping, crushing, flattening, cutting and
sorting as processes typically used in the processing of scrap metal for recycling that were omitted
from the proposed definition. The Agency has added these processes to the definition of
processed scrap meta in today’ s fina rule which reads: “scrap metal which has been manually or
physically altered to either separate it into distinct materials to enhance economic value or to
improve the handling of materials. Processed scrap metal includes but is not limited to scrap
metal which has been baled, shredded, sheared, chopped, crushed, flattened, cut, melted, or
separated by metal type (i.e., sorted), and, fines, drosses and related materials which have been
agglomerated.”

53



ININWND0A IAIHDOYEY vYd3 SN



DCN PH4A034

COMMENTER Insgtitute of Scrap Recyclers

RESPONDER RE

SUBJECT SCRP

SUBINUM 034

COMMENT  The Definition of "Processed Scrap Metals' Must
be Clarified to Include Chopping, Sorting, and Other Common
Processing Steps in the Recycling of Scrap Metals. ISRI requests
that EPA modify the definition of processed scrap metal to
clarify the range of processes that are typically employed for
processing scrap metal. Scrap processors prepare ferrous scrap
in a number of ways. By far the most common methods are sorting
(identifying and segregating the scrap into different categories
or grades before it can be melted into new metal products),
shredding (primarily used in processing automobile hulks and
appliances), shearing (primarily used in cutting large and heavy
scrap - including 1-beams, pipes, ship plate, and railroad cars
- into useable sizes), baling (used to compress metals that
require greater density before remelting), and torch cutting
(used to reduce metal objects into a more manageable size or to
separate one metal from another for sorting purposes). Some
facilities have more specialized operations, such as choppers
(used to process wire and cable through granulation), automotive
engine block breakers, flatteners, turnings crushers and borings
briquetters. Non-ferrous metal is processed in similar ways.
The purpose of all of these operationsis to recover the metal
content of the scrap by processing it into prepared grades
suitable for use in making new metal. Although the definition
of processed scrap metal proposed by EPA incorporates many of
the above processes for handling scrap metal, not all are
included. In addition, the preamble discussion includes a
definition of processing which appears to be even narrower than
the processed scrap metal definition: "Processing includes
1) manual or mechanical separation of scrap metal either into
specific scrap categories containing different metas (e.g.,
ferrous and nonferrous, copper and steel) or metal and non-metal
components (such as shredded steel and fluff), and 2) unit
operations such as sintering and melting operations which melt
or agglomerate materials such as drosses and fines into scrap
metal." ISRI requests that the Agency modify the definition of
processed scrap metal as follows in order to further specify
processes typically used in the processing of scrap metals for
recycling: "scrap metal which has been manualy or physicaly
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dtered to either separate it into distinct materials to

enhance economic value or toimprove the handling of
materials. Processed scrap metal includes but is not

limited to scrap metal which has been baled, shredded,
sheared, chopped, crushed, flattened, cut, melted,
agglomerated (for fines, drosses and related materials which
are not scrap metal prior to agglomeration) or separated by
metal type (i.e., sorted). EPA Must Recognize that

the Processing of Scrap Meta May Begin at a Point

Prior to Delivery of the Scrap Meta to a Scrap Processing
Facility According to the preamble discussion to the proposed
rule, the exclusion of processed scrap metal from the definition
of solid waste is "restricted to scrap metal which has been
processed by scrap meta recyclers.” The proposed regulation
itself does not contain this restriction, but ISRI requests that
the Agency acknowledge in the final rule that scrap metal
processing is frequently a multi-step process. Scrap metal
which is cut, sorted, baled, or otherwise processed by a scrap
generator prior to delivery to a scrap processor for further
processing has delivered processed scrap to the scrap processor,
but the preamble does not seem to recognize this possibility.
For example, stamping plants often bale metal Stampings prior to
shipment to the scrap processor, generating some of the highest
quality baled scrap. Obvioudly the baled scrap metal should be
considered processed when it leaves the stamping plant for
recycling. Similarly, if a scrap processor receives a mixed

load of scrap metal containing stedl pipe, |-beams, and auto
parts, sorts the scrap into different grades or different
categories from which these different grades can be made (e.g.,
the stedl pipe into #1 stedl, the 1-beamsinto a plate and
structural grade, and the auto parts into #2 steel), and then
ships some or all of the sorted scrap to a second scrap
processor for further processing (e.g., baling or shearing), isthe
metal considered processed scrap when it arrives at the second
yard? The answer should be yes. Scrap processing facilities vary
in terms of the equipment they possess and the operations they
conduct. The variability in operations is dependent upon a
number of factors, not limited to customer needs, resources,
transportation requirements, and geographical limitations. Asa
result, some processing facilities serve as brokers of some

scrap metals and processors - both intermediate and final - of
other scrap metals. It isvery common for scrap processors (or
brokers) to purchase processed scrap either for direct resale to
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aconsumer (e.g., afoundry, smelter, or mill), or for further
processing prior to sale. It isaso common for generators of
industrial scrap to take certain preliminary processing steps

prior to deliver of the scrap to a scrap processor. Thus, it

would be helpful if the Agency clarified the preamble language
when it promulgates the final rule to recognize these scenarios
and make it clear that scrap metal exits RCRA jurisdiction at

the time it has passed through the first processing operation,
regardless of who performsit. There is No Need to

Create a Separate Category of "Reusable Metal

Materials' in Subtitle C to Address the Reconditioning of
Drums. ISRI isaware of the concern of the Association of
Container Reconditioners (ACR), as expressed in their letter to
this docket dated March 25, 1996, that the definition of
"processed scrap metal” be narrowed in some way to assure that
reusable metal materials (metal containers) are reused to the
maximum extent possible before they are scrapped.” Specifically,
ACR's comments propose a hew category of materials - "reusable
metal materials’ - that would be exempted from the definition of
scrap metal "until they have met separate and specific
management criteria." 17 Presumably, the purpose of doing so
would be to ensure that drums sent for reconditioning would also
be excluded from the definition of solid waste and would not be
seen to have any regulatory disadvantage over drums sent for
scrap processing. However, ACR fails to recognize that under
the current Subtitle C regime, drums being shipped to a
reconditioner for reuse are not solid wastes since they were
never "discarded,” nor would this change under EPA's proposed
exclusions for processed scrap metal. Thus, ACR's concern over
differing regulatory treatment of drums destined for
Reconditioning versus drums destined for scrap processing is
unfounded and unnecessary.18

RESPONSE:

In response to information provided by several commenters, the Agency has identified
chopping, crushing, flattening, cutting and sorting as processes typically used in the processing of
scrap meta for recycling that were omitted from the proposed definition. The Agency has added
these processes to the definition of processed scrap meta in today’s final rule which reads. “scrap
metal which has been manually or physically atered to either separate it into distinct materials to
enhance economic vaue or to improve the handling of materials. Processed scrap meta includes
but is not limited to scrap metal which has been baled, shredded, sheared, chopped, crushed,
flattened, cut, melted, or separated by metal type (i.e., sorted), and, fines, drosses and related
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materials which have been agglomerated.”

The Agency agrees that today’ s regulation is a not a disincentive for container
reconditioning. Currently, drum reconditioning is aform of recycling activity and is exempt under
40 CFR 8261.2(c). Therefore, drums being reconditioned are not affected by today’srule. Such
drums are generally fabricated from materials such as carbon steel which do not contain
hazardous constituents and would likely not be classified as hazardous. The Agency believes that
the proposed regulation does not serve as a disincentive to reuse and therefore, a separate
category is not being established in today’ s final rulemaking.
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DCN PH4A034
COMMENTER Insgtitute of Scrap Recyclers
RESPONDER RE
SUBJECT SCRP
SUBINUM 034
COMMENT METAL-BEARING BY-PRODUCTS GENERATED FROM THE
PROCESSING OF SECONDARY MATERIALS ARE "COMMODITY-LIKE" AND,
CONSISTENT WITH THIS PROPOSED RULEMAKING, EPA SHOULD EXCLUDE
THEM FROM THE DEFINITION OF SOLID WASTE UNDER SECTION 261.4,
RATHER THAN CONTINUE THEIR CURRENT EXCLUSION UNDER SECTION
261.2 Metal-bearing by-product materials generated during secondary
materials processing (e.g., dags, drosses, and skimmings) are
currently categorized by EPA under the general category of
"characteristic byproducts,” along with a wide range of
by-product materials generated by the chemical, manufacturing,
and other industries. The broad categorization of materias
from such awide range of industries does not recognize
differences in environmental risk and recycling rates that
exists between these materials. Similar to scrap metal, and
unlike many other by-product materials, metal-bearing
by-products generated from secondary materials processes are
"commodity-like" in that they pose little environmental risk,
possess high intrinsic value, and are recycled at high rates.
The fact that metal-bearing by-products are recycled in such
high volumes clearly indicates that a demand exists for such
secondary materials and that end markets are available. All
characteristic by-product materials when reclaimed are exempted
from the definition of solid waste under Subtitle C by virtue of
40 CFR Sec. 261.2. EPA iscurrently re-evaluating this
exclusion, along with the entire definition of solid waste, as
part of the Agency's "Reengineering RCRA process."
Given the similarities between scrap metal and metal bearing
by-products, ISRl recommends that the Agency retain the current
exclusion from the definition of solid wastes for metal bearing
by-products, but remove it from the larger category of
by-product materials contained in Sec. 261.2 and place it under
Section 261.4 (exclusions). Specifically, EPA should revise
proposed Section 261.4(a) so that it reads as; follows. 261.4
Exclusions. (a) * * * (17) Meta-bearing- by-products from
secondary materials processes that are being recycled. Although
EPA will be addressing the regulation of by-product materials as
part of its "Reengineering RCRA process’, it would be most
appropriate for the Agency to make the above proposed changein
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this Rulemaking, since this Rulemaking is focusing on the proper
regulation of "commodity-like" materials under Subtitle C.
RESPONSE:

At thistime, the Agency is in the process of addressing regulation of by-product materials
as part of the Definition of Solid Waste rulemaking. Finalizing the recommended revision is
beyond the scope of this rulemaking and would be more appropriately addressed in the context of
the Definition of Solid Waste rulemaking. Intoday’sfina rule, the exclusion from the definition
of solid waste for metal-bearing by-product materials will remain part of the broader exclusion for
by-products exhibiting a characteristic of hazardous waste when reclaimed found at 40 CFR
§261.2.
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DCN PH4A034

COMMENTER Institute of Scrap Recyclers

RESPONDER RE

SUBJECT SCRP

SUBINUM 034

COMMENT ISRI supports the Agency's proposed exclusion of shredded
circuit boards from the definition of solid waste. The shredded
boards are sold in international markets for their precious
metals content. The current regulatory scheme adds unnecessary
cost to the recycling of printed circuit boards. In fact, due
to the decreasing amount of precious metals on circuit boards,
many recyclers are finding that the costs associated with
processing are exceeding the value of the recovered material.
The exclusion of the shredded circuit boards from the definition
of solid waste will help decrease the costs associated with
processing, thus making the recycling of the boards more
economical. In apast internal memorandum, the Agency has stated
that unprocessed, spent printed circuit boards are considered
"scrap metal” due to their physical state and the fact that
recoverable metals are an integral part of the boards.”
Unfortunately, many persons have not had access to thisinterna
memorandum, thus ISRI requests that the Agency reiterate its
position with regard to spent printed circuit boardsin the
final rule promulgating the exclusion for shredded circuit
boards.

RESPONSE:

The Agency thanks the commenter for supporting the exclusion from the definition of
solid waste for shredded circuit boards. In the final rule, the Agency reiterates the status of whole
spent printed circuit boards, and cites the internal memorandum referenced by the commenter, so
that the information should be readily available in both the Federal Register form and in the
internal memorandum (which is aso available to the public).
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DCN PH4A034
COMMENTER Insgtitute of Scrap Recyclers
RESPONDER RE
SUBJECT SCRP
SUBINUM 034
COMMENT ISRl REQUESTS THAT THE AGENCY FIND THAT THE PROPOSED
EXCLUSIONS FROM THE DEFINITION OF SOLID WASTE FOR SCRAP METAL

AND SHREDDED CIRCUIT BOARDS ARE BEING PROMULGATED PURSUANT TO
HSWA SO THAT THE EXCLUSIONSWILL TAKE EFFECT IMMEDIATELY IN ALL THE
STATES. In its discussion of state

authority, EPA states that the proposed solid waste exclusions

for scrap metal and shredded circuit boards fal into the

category of rules implementing non HSWA statutory provisions.

The effect of such a determination on the part of the Agency is

that the environmental and economic benefits of the exclusions

will be delayed for a substantial amount of time as each state

begins the process of amending its own regulations and EPA

approves these changes. Given EPA's intent to promote the

recycling of commodity-like materials, it would be more

appropriate for the exclusions to take effect in each of the

states immediately following promulgation by EPA. Thus, ISRI

encourages EPA to include the solid waste exclusions under HSWA

such that the exclusions will take effect immediately. If this

is not possible, ISRI requests that EPA provide incentives and

encouragement to the states to adopt the exclusionsin atime

efficient manner.

RESPONSE:

Under 83006 of RCRA, EPA may authorize qualified states to administer and enforce the
RCRA program within the state. Following authorization, EPA retains enforcement authority
under section 3008, 3013, and 7003 of RCRA, athough authorized states have primary
enforcement responsibility. The standards and requirements for authorization are found in 40
CFR Part 271.

Prior to HSWA and in cases where Federal regulations are promulgated under the
authorities provided by RCRA, states with final authorization administer their hazardous waste
programs in lieu of EPA administering the Federal program in the states. The Federal
requirements no longer apply in authorized states, and EPA can not issue permits for any facilities
that the state is authorized to permit. When new, more stringent Federal requirements are
promulgated or enacted, states are obliged to enact equivalent authorities and/or regulations
within specified time frames. New Federal requirements do not take effect in an authorized state
until the state adopts the requirements as state law.

After HSWA took effect, the new RCRA section 3006(g) mandated that if new
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requirements and prohibitions are more stringent than the current program, and the new
regquirements and provisions are written pursuant to a HSWA provision, then the rule takes effect
in authorized states at the same time that they take effect in unauthorized states. EPA is directed
to carry out these requirements and prohibitions in authorized states, including the issuance of
permits, until state are granted authorization. New Federal requirements which are less stringent
than state programs do not take effect in authorized states, unless and until the states adopt such
provisions.

The determination of whether a new regulation or provision is HSWA or non-HSWA
depends upon whether the new provision is written pursuant to the language that was originally
promulgated in RCRA in 1976, or language that was changed or appended under HSWA. The
Agency has determined that the amendments to the definition of solid waste proposed in the
supplemental Phase IV rule were written pursuant to non-HSWA language in RCRA.. In addition,
the new exclusions are less stringent than the current program. For these reasons, the final rule
will not take effect in authorized states until the states adopt the provisions.



DCN PH4A035

COMMENTER Metals Industries Recycling

RESPONDER RE

SUBJECT SCRP

SUBINUM 035

COMMENT MIRC supports the exclusion of processed scrap metal from the
definition of solid waste.

RESPONSE:

The Agency thanks the commenter for supporting the exclusion from the definition of
solid waste for processed scrap metal.
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DCN PH4A035

COMMENTER Metas Industries Recycling

RESPONDER RE

SUBJECT SCRP

SUBINUM 035

COMMENT MIRC Supports the Exclusion of Processed Scrap Metal from
the Definition of Solid Waste. EPA has proposed to amend the
definition of solid waste by excluding "processed scrap meta”
that isrecycled. 1d. at 2361. EPA's proposal is limited to
scrap metal which has been "processed” by "scrap meta
recyclers' to be "traded on the recycling market" for further
reprocessing into metal end products. EPA has defined
"processing” of scrap metal to include: (1) manual or
mechanical separation of scrap meta either into specific scrap
categories containing different metals ( ferrous and
non-ferrous, copper and steel) or metal and nonmetal components
(such as shredded stedl and fluff), and (2) unit operations such
as sintering and melting operations which melt or agglomerate
materials such as drosses and fines into scrap metal.” I1d at
2362. As ageneral matter, NURC strongly supports EPA's proposal
to exempt processed scrap metal that is recycled from RCRA
jurisdiction. However, the definitions of "partialy processed"
and "unprocessed” need clarification. the preamble states
that "processed scrap metal does not include any distinct
components separated from unprocessed or partialy processed
scrap metal that would not otherwise meet the current definition
of scrap metal." It isunclear at which point scrap metal would
no longer contain distinct components and would be considered
"processed.” EPA should clarify this point for the regulated
community. MIRC supports the position taken by the Institute of
Scrap Recycling Industries, Inc. ("ISRI") that EPA should modify
the definition of processed scrap metal as follows. Scrap metal
which has been manually or physically atered to either separate
it into distinct materials to enhance economic value or to
improve the handling of materials. Processed scrap metal
includes but is not limited to scrap metal which has been baled,
shredded, sheared, chopped, crushed, flattened, cut, melted,
agglomerated (for fines, drosses and related materials which are
not scrap prior to agglomeration) or separated by metal type
(i.e., sorted). (SeelSRI) Scrap meta should exit RCRA
Subtitle C at the point that the materia has been diverted or
removed from the solid waste stream for the purpose of
recycling, or, aternatively, at the point that the scrap metal
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has passed through the first processing operation (seeid. 6-9).
EPA has not adequately defined "scrap metal recyclers.” It

is not clear from the preamble whether anyone would be
considered a scrap metal recycler or whether it islimited to
individuals meeting specific criteria. It isequally unclear

what is meant by "traded on the recycling market." As

proposed, EPA's exclusion may not apply to scrap meta that is
not "traded on the recycling market." Some scrap metal is sold
directly to arecycler or otherwise processed by afacility for

its own recycling purposes. EPA should clarify that the scrap
metal exemption would apply equally to all processed scrap metal
regardless of who performs the processing and whether it is
actually traded on the recycling market. Such aclarification
would accommodate those that process scrap metal for their own
use (i.e., an electric arc steel maker that operates its

own scrap yard or remelts unprocessed "home" scrap). MIRC aso
encourages EPA to continue evaluating the appropriateness of
exempting all scrap metal from the definition of solid waste.

In the meantime, NIRC supports maintaining the exemption from
the definition of hazardous waste for unprocessed scrap metal
that isrecycled.

RESPONSE:

The Agency would like to thank the commenter for supporting the exclusion from the
definition of solid waste for excluded scrap metal. The commenter has raised severa different
issues for response: arequest for clarification of the terms “ partially processed” and
“unprocessed;” the point at which scrap metal would be considered “processed;” and arequest for
clarification of the terms “scrap metal recycler” and "traded on the recycling market."

EPA employed the terms “ unprocessed” and “partialy processed” scrap metal in the
preamble to clarify the term “processed scrap metal.” Theterm “partialy processed scrap metal”
was used in the preamble as away of indicating that scrap metal meeting the definition of
processed scrap metal need not be completely recycled, but may have completed one of severdl
steps in the process of recycling the material. For instance, scrap metal that has been cut and
sorted by the generator prior to being sent to a scrap metal recycler would meet the definition of
processed scrap metal. The term partially processed scrap metal was intended to convey this type
of activity. Therefore, in the context of the final rulemaking, the term “partially processed scrap
metal” has the same meaning as the term “processed scrap metal.” The term * unprocessed scrap
metal” covers the universe of scrap metal which does not fall within the definition of processed
scrap metal.

The language in the proposal was not intended to limit excluded materials from the
definition of processed scrap metal if the processing does not occur at a scrap metal dedler. Inthe
fina rule the Agency clarifies that the exclusion for processed scrap meta being recycled applies

68



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

to scrap metal that has undergone a processing step (as defined in the preamble to the proposed
rule) regardless of who does the processing. In other words, a processing step may be performed
by the generator, an intermediate scrap handler (e.g., broker, scrap processor), or a scrap recycler.

Additionally, the commenter requested clarification concerning whether the applicability of
the exclusion would be affected by the point at which the processing is conducted. As discussed
in the preceding section, the exclusion for processed material is not effective until the scrap metal
has been processed. Once the scrap metal has undergone a processing step, it may qualify for the
exclusion from the definition of solid waste.

Finally, the term "traded on the recycling market" is intended to convey that a market
exists for the material and therefore the materia islikely to be handled as a valuable commodity.
This rationale holds true for materials which are recycled or processed on-site to enhance a
facility's process.
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DCN PH4A036

COMMENTER ASARCO Incorporated

RESPONDER RE

SUBJECT SCRP

SUBINUM 036

COMMENT The exclusion for shredded circuit boards should be
expanded. ASARCO supports EPA's proposed exclusion from the
definition of solid waste for shredded circuit boards destined
for metal recovery that are containerized. There are, however,
additional materials related to the manufacture of circuit
boards that are aso recycled within the primary mineral
processing industry that should likewise be excluded from the
definition of solid waste. For example, Asarco’s East Helena
plant processes valuable silver and gold fines and dusts that
are by-products of the circuit board manufacturing process. As
circuits are carved into a board, a dust containing copper, gold
and silver is produced. The dust is collected and shipped to
East Helenafor metals recovery and these materials are
containerized during shipment and storage. Therefore, EPA
should exclude metal-bearing dusts and fines generated in the
production of circuit boards from the definition of solid waste
for al the reasons EPA has identified to exclude shredded
circuit boards. Although the current precious metals exclusion
may apply to these materials, see 40 C.F.R. S 266.70, the more
tailored or particularized relief for recycled circuit boards
would be more appropriate.

RESPONSE:

Several commenters requested that EPA expand the scope of the exclusion to include
other secondary materials that are currently classified as solid and hazardous wastes such as FO06
(wastewater treatment sludges from electroplating operations) and metal-bearing dusts and fines.
EPA is currently working on a proposed rule to amend the definition of solid waste and believes
that effort is the correct forum to address the regulatory status of these additional materials.
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DCN PH4A053

COMMENTER Inco Ltd., Internat'l Met

RESPONDER RE

SUBJECT SCRP

SUBINUM 053

COMMENT  The Proposa To Exclude Processed Scrap Metal and Shredded
Circuit Boards that are recycled from the definition of Solid
Waste also is sound. We also support EPA's proposal to exclude
processed scrap metal and shredded circuit boards that are
recycled from the definition of solid waste. As EPA correctly
notes, processed scrap meta clearly qualifies as
"commodity-like" when evaluated in terms of the factors that the
Agency has established for making that determination, i.e., "1)
the degree of processing the material has undergone and the
degree of further processing that is required, 2) the value of
the material after it has been reclaimed, 3) the degree to which
the reclaimed material is like an analogous raw materid, 4) the
extent to which an end market for the reclaimed materia is
guaranteed, 5) the extent to which a material is managed to
minimizeloss." 61 Fed, Reg, at 2362. We note in passing that
application of these same factors would lead to a conclusion
that high temperature metals recovery dag is "commodity-like"
aswell. EPA aso ison sound ground in proposing to exclude
from the definition of solid waste shredded circuit boards
destined for metal recovery, provided that they are managed in
containers sufficient to prevent arelease to the environment
during storage and shipment to the recovery facility. Asthe
Agency observes, it isimportant to create a conditional
exclusion of this sort for shredded circuit boards "in order to
facilitate recovery of this materia." See 61 Fed. Reg. at
2362/3. EPA should recognize that creating comparable
conditional exclusions for other metal-bearing materials will
facilitate recovery of those materials aswell. As discussed in
Part |, above, one way of accomplishing this would be to broaden
and generalize the conditional exclusion that the Agency has
proposed to establish for characteristically hazardous secondary
materials generated and reclaimed within the primary minera
processing industry. We urge EPA to expedite the development of
ageneraized conditiona exclusion for all metal-bearing
secondary materials that are destined to be reclaimed.

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

71




-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

RESPONSE:

The Agency thanks the commenter for supporting the exclusion from the definition of
solid waste for both excluded scrap metal and shredded circuit boards. The commenter also
suggested two other wastes that should be excluded. First, the commenter suggested that high
temperature metals recovery (HTMR) slag could qualify for an exclusion based upon the five
factors under 40 CFR §260.31(c) that EPA uses to evaluate whether partially reclaimed materials
qualify for an exclusion from the definition of solid waste. EPA is currently working on a
rulemaking that addresses the regulatory status of HTMR dlag and the Agency believes that there
IS no reason to discontinue that effort. The commenter also suggested evaluating other metal-
bearing materials under the same five factors. EPA is currently working on a proposed rule to
amend the definition of solid waste and believes that effort is the correct forum to address the
regulatory status of any additional metal-bearing materials. However, the Agency points out that
any party may petition the EPA or state, if authorized, for a variance from classification as a solid
waste for materials that are partially reclaimed. Partially reclaimed materials may be granted a
variance from classification as solid waste, if after reclamation, the resulting materid is
"commodity-like." The Regiona Administrator will evaluate such a petition and make a
determination based on the evaluation factors for determining whether a partially-reclaimed
material is"commodity-like" provided in 40 CFR 260.31(c).
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DCN PH4A054

COMMENTER RSR Corporation

RESPONDER RE

SUBJECT SCRP

SUBINUM 054

COMMENT  RSR supports the proposed exclusion for "processed scrap metal”
from the RCRA definition of solid waste. RSR urges EPA to
clarify that batteries and certain materials associated with
lead-acid batteries are not "processed scrap metal "

RESPONSE:

The Agency thanks the commenter for supporting the proposed exclusion from the
definition of solid waste for excluded scrap metal. In the preamble to the proposal, the Agency
discussed materials which are not considered to be excluded scrap metal. The Agency explained
that “excluded scrap metal does not include any distinct components separated from unprocessed
or partially processed scrap metal that would not otherwise meet the current definition of scrap
metal.” The language in the preamble was intended to clarify that any distinct components that
are separated from the scrap metal that would not otherwise meet the current definition of scrap
metal would not meet the definition of processed scrap metal. The language was not intended to
confuse the existing definition of scrap metal. In the January 4, 1985 preamble (50 FR 614), the
Agency defined scrap metal as bits and pieces of metal parts (e.g., bars, turnings, rods, sheets,
wire) or metal pieces that are combined together with bolts and soldering (e.g., radiators, scrap
automobiles, railroad box cars), which when worn or superfluous can be recycled. The Agency
excluded from the definition of scrap metal: secondary materials from smelting and refining
operations (e.g., slags, drosses, and sludges), liquid waste containing metals (e.g., spent acid and
caustics), liquid metal wastes (e.g., liquid mercury), and metal -containing wastes with a significant
liquid component (e.g., spent lead acid batteries). For amaterial to qualify as processed scrap
metal, it must first meet the definition of scrap metal. Under today’ s exclusion, the existing
definition of scrap metal continuesto apply. Therefore, secondary materials from smelting and
refining operations (e.g., dags, drosses, and sludges), liquid wastes containing metals (e.g., spent
acids and caustics), liquid metal wastes (e.g., liquid mercury), and metal-containing wastes with a
significant liquid component (e.g., spent lead acid batteries) do not meet the definition of scrap
metal and therefore do not qualify as excluded scrap metal.
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DCN PH4A054

COMMENTER RSR Corporation

RESPONDER RE

SUBJECT SCRP

SUBINUM 054

COMMENT  Based on the foregoing, RSR believes that the options and
proposed exemptions are patently unfair. If the rationale for
the proposed exemption holds true for the primary industry, it
should hold equally true for the secondary metals industry.
RSR thus urges EPA to abandon the expansive approach as
proposed, or to promulgate a like exemption for the secondary
metals industry.

RESPONSE

The commenter’ s request is beyond the scope of the proposed exclusion for scrap metal
and shredded circuit boards proposed in the Phase IV supplemental rule.
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DCN PH4A054

COMMENTER RSR Corporation

RESPONDER RE

SUBJECT SCRP

SUBINUM 054

COMMENT  RSR supports the proposed exclusion for "processed
scrap meta" from the RCRA definition of solid waste, provided
that it is EPA's intent to exclude from this definition
materials such as lead-acid batteries, and certain other
lead-bearing materials generated by battery reclamation and/or
separation activities. RSR agrees with EPA's conclusion
that processed scrap metal (as defined in the proposed rule) is
sufficiently "commodity like", and that regulation of this
material is not necessary. RSR seeks clarification on the
definition of "processed scrap metal. " EPA's proposed
definition of thistermis as follows: "Processed scrap metal”
is scrap meta which has been manually or mechanicaly atered
to either separate it into distinct materials to enhance
economic value or to improve the handling of materials.
Processed scrap metal includes but is not limited to scrap metal
which has been bailed, shredded, sheared, melted, agglomerated
(for fines, across and related materials which are not scrap
metal prior to agglomeration) or separated by metal type. EPA's
preamble discussion on this definition states that the term
"processed scrap meta" is not intended to include batteries,
spent acids, dlags, dross, ashes, and sudges that have aform
dissimilar to scrap metal. RSR believes excluding these types
of materials from the definition is appropriate and consistent
with EPA's past interpretations on the RCRA regulatory
status of such materials. Provided that EPA clearly intendsto
exclude such materials from the definition of "processed scrap
metal,” RSR supports the proposed exemption. RSR is
concerned, however, that the proposed regulatory definition does
not accurately reflect this intent, particularly agglomerated
materials. Regulated entities or State agencies could construe
the parenthetical statement to mean that dross, etc., are
considered processed scrap metal. This concern is heightened by
the fact that EPA 's clarification limiting the scope of the
proposed definition is contained in the preamble, and not
clearly reflected in the proposed regulatory language. To ensure
that EPA'sintent is clear in thisregard. RSR recommends
that EPA revise the definition of processed scrap metal as
follows (suggested revisions are redlined): "Processed scrap
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metal is scrap metal which has been manualy or mechanically
altered to either separate it into distinct materials to enhance
economic value or to improve the handling of materials.
Processed scrap metal includes but is not limited to scrap metal
which has been bailed, shredded, sheared, melted, agglomerated
(for fines, dross and related materials which are not scrap
metal prior to agglomeration) or separated by metal type.
"Processed scrap metal" does not include lead-acid batteries,
dags, dross, ashes, sludges, capacitors, or other

liquid-bearing material, fluff, or other non-metal residuals,
liquid metals such as mercury, or spent caustics or acids, or
distinct components separated from these materials.

RESPONSE:

In the preambl e to the proposal, the Agency discusses materials which are not included
within the definition of excluded scrap metal. The Agency explained that “excluded scrap metal
does not include any distinct components separated from unprocessed or partially processed scrap
metal that would not otherwise meet the current definition of scrap metal.” The language in the
preamble was intended to clarify that any distinct components that are separated from the scrap
metal that would not otherwise meet the current definition of scrap metal would not meet the
definition of excluded scrap metal. The language was not intended to confuse the existing
definition of scrap metal. In the January 4, 1985 preamble (50 FR 614), the Agency defined scrap
metal as bits and pieces of meta parts (e.g., bars, turning, rods, sheets, wire) or metal pieces that
are combined together with bolts and soldering (e.g., radiators, scrap automobiles, railroad box
cars), which when worn or superfluous can be recycled. The Agency excluded from the definition
of scrap metal: secondary materials from smelting and refining operations (e.g., slags, drosses and
dudges), liquid waste containing metals (e.g., spent acid and caustics), liquid metal wastes (e.g.,
liquid mercury) , and metal-containing wastes with a significant liquid component (e.g., spent lead
acid batteries). In order for amaterial to qualify as processed scrap metal, it must first meet the
definition of scrap metal. Under today’ s exclusion, the existing definition of scrap metal continues
to apply. Therefore, secondary materials from smelting and refining operation (e.g., dags,
drosses, and sludges), liquid wastes containing metals (e.g., spent acids and caustics), liquid metal
wastes (e.g., liquid mercury), and metal-containing wastes with a significant liquid component
(e.g., spent lead acid batteries) do not meet the definition of scrap metal and therefore also do not
qualify as excluded scrap metd.
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DCN PH4A055

COMMENTER Copper & Brass Fabricator

RESPONDER RE

SUBJECT SCRP

SUBINUM 055

COMMENT  The Council Supports the Agency's Proposed Exclusion of
Processed Scrap Metal from the Definition of Solid Waste. The
Council agrees with the Agency that processed scrap metal which
has been diverted or removed from the waste stream for recycling
is sufficiently commodity-like that regulation is not necessary.
The Council further supports the Agency's recognition that,
because of its physical qualities, processed scrap metal has not
historically contributed to the waste management problem and it
isunlikely to do so in the future. The Agency's decision to
exclude scrap meta will further encourage the already active
beneficial recycling activities that are more analogous to
manufacturing operations than waste management. In its proposed
rule, the Agency cites five factors it considered in determining
whether to exclude processed scrap metal from the definition of
solid waste. The Council supports the Agency's rationale for
each factor and adds the following comments as they relate to
the brass mill industry: 1. The degree of processing the
material has undergone and the degree of further processing that
isrequired. Processed scrap metal generated from brass mill
operations must meet strict industry specifications for metal
content in order to be sold as a commodity. Shipments not
meeting these strict standards are regjected. Scrap metal
sold as a commodity undergoes substantial processing before
being sourced as raw material for afabricated product. For
example, brass fines would be remelted along with other brass
scrap to be used as raw material for brass sheet. 2. The
value of the material after it has been reclaimed. As
acknowledged by the Agency, scrap metal is traded both
nationally and internationally in markets. In the United
States, the copper is listed daily in the American Metal Market,
reporting on the metals industry, and copper brass millsis sold
at prices related to virgin copper. For example, on April 19,
copper scrap from brass mills was priced at $117.25/1b and AMM
virgin copper cathode was priced at $129.00/lb. 3 .The
degree to which the reclaimed materia is like an analogous raw
material. In the brass mill industry, the principa raw
material sourceis scrap metal, not virgin metal. Brass
products (copper and zinc aloy) made from scrap are chemically
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and metallurgically equivalent to products manufactured from
virgin copper and zinc. The difference in input material does

not affect the chemical composition, the physica

characteristics, or the end use of the finished brass mill

products. 4 The extent to which an end market for the
reclaimed materialsis guaranteed. End markets for scrap metal
from brass mill operations are guaranteed. Brass mills reuse
their own scrap metal or sell to recyclers. Recyclers will often
further process the material and resell to the original mill

under atolling arrangement. In other words, all metals
generated from brass mill operations are reused. With its
reduced costs and environmental benefits, the demand for scrap
metal as araw material source will only grow in the future thus
ensuring the availability of end markets. 5. The extent to

which amaterial is managed to minimize loss. Scrap metal from
brass mill operationsisin a solid non-dispersible form so that
lossisminimal. Because of its commercia value, scrap metd
resulting from brass mill operationsis contained in a

designated area with minimal handling and movement until it is
reused. Thistype of beneficia reuse offers minimal risk to

the environment. By recognizing that processed scrap metal isa
commodity-like material and not solid waste, the Agency is
removing a significant disincentive to recycling. The proposed
exemption will minimize the regulatory burden currently
associated with scrap metal and provide added economic and other
incentives to recycle the material. Further, the exclusion of

scrap metal from the U.S. definition of solid waste as expressed
in RCRA, would add consistency and support to the U.S. position
with respect to the ban placed on the transboundary movement of
solid wastes, some of which are recyclable materials, under the
Basel Convention. The United States has not ratified the Basel
Convention and it is unlikely to do so until it has clear

guidance from the Convention's Technical Working Group on what
recyclable materials are covered by the ban. The United States
has advanced the position that scrap metal should be excluded
from the jurisdiction of the Basel Convention. The Agency's
decision to exclude scrap metal from RCRA jurisdiction would
bring the U.S. domestic regulatory scheme in line with the
position the United States has taken internationally.
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RESPONSE:

The Agency thanks the commenter for supporting the exclusion from the definition of
solid waste for scrap metal.
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DCN PH4A055

COMMENTER Copper & Brass Fabricator

RESPONDER RE

SUBJECT SCRP

SUBINUM 055

COMMENT  Metal bearing by-products generated from the
processing of secondary materials are commodity-like metal
bearing by-products generated during secondary materials
processing (e.g., dags, drosses, and skimmings) are currently
categorized by the Agency under the general category of
"characteristic by-products’ under RCRA. Unlike other
by-products in this general category, metal bearing by-products
resulting from secondary materials processing possess high
intrinsic value and are recycled at high rates. For example,
zinc-rich baghouse dusts captured from secondary copper and
brass smelting and casting operations were marketed as
commodities long before methods to capture emissions were
required by air pollution control regulations. Like scrap metal,
metal bearing by-products are recycled on-site as raw material
or sold to recyclers who further processes the by-product for
various applications. Further, like scrap metal, a demand
exists for secondary materials and end markets are available.
Thus they are more like scrap metal than by-products. Currently,
characteristic by-products when reclaimed are exempted from the
definition of solid waste under 40 CFR section 261.2
(Definition of solid waste) . Given the smilarities between
scrap metal and metal bearing by-products, the Council
recommends that the Agency retain the current exemption for
metal bearing byproducts, but provide it under 40 CFR section
261.4 (Exclusions). Although the Agency will be addressing the
regulation of byproducts as part of its "Reengineering RCRA for
Recycling" initiative, metal bearing by-products generated from
the processing of secondary materials are commodity-like.
Therefore, consistent with this rulemaking, the Council
requests that the Agency exclude metal bearing by-products under
section 261.4 rather than continue their exclusion under section
261.2.

RESPONSE:
Currently, by-products exhibiting a characteristic of hazardous waste are excluded from

the definition of solid waste when reclaimed (40 CFR 8261.2). The commenter is correct in
stating that metal-bearing by-product materials generated during secondary material processing,
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such as dags, drosses, skimmings, and sludges, retain the current exclusion from the definition of
solid waste when reclaimed. The regulatory status of reclaimed by-products is beyond the scope
of thisrulemaking. The Agency isin the process of addressing the regulation of by-product
materials as part of the upcoming Definition of Solid Waste rulemaking. Finalizing the
commenter’ s recommended revision is beyond the scope of this rulemaking and is more
appropriately addressed in the context of the Definition of Solid Waste rulemaking. Intoday’s
final rule, the exclusion from the definition of solid waste for metal-bearing by-product materials
will remain part of the broader exclusion for by- products exhibiting a characteristic of hazardous
waste when reclaimed found at 40 CFR §261.2.
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DCN PH4A056

COMMENTER Utility Solid Waste Activities Group

RESPONDER RE

SUBJECT SCRP

SUBINUM 056

COMMENT USWAG supports EPA's proposal to exclude from the
definition of solid waste processed scrap metal and shredded
circuit boards that are managed in containers. 61 Fed. Reg. at
2361 -63. This proposd is grounded in sound environmental
policy and will encourage and promote the recycling of these
waste streams. While this proposal is a step in the right
direction, USWAG believes that the use of separate rulemakings
on a case-by-case basisis not the most efficient or productive
method for excluding recyclable waste streams from the RCRA
program. This approach involves an extraordinarily onerous and
time-consuming mechanism for advancing recycling. Thisis
especialy true in the case of the electric utility industry,
which generates many secondary recyclable materials that are
more "commodity-like" than "waste-like" (e.g.., dightly
contaminated mercury that must be "cleaned up" prior to reuse),
but that nonetheless are labeled as "solid wastes" under the
current regime and are faced with market entry barriers common
to most recyclable solid wastes. As EPA itself recognizes, the
designation of arecyclable material as a"solid waste"
stigmatizes the waste stream and creates a significant deterrent
to its beneficia reuse. Id. at 2363. Attempting to remove
these barriers on a case-by-case basis through individual
notice and comment rulemakings, as is being proposed for circuit
boards, is inefficient and unnecessarily delays the commercial
advantages and environmental benefits of increased recycling. A
more productive and efficient approach would be for EPA to
establish self-implementing criteriafor qualifying for a
variance from the definition of "solid waste" - i.e,,
establishing readily identifiable factors for distinguishing
between "solid waste”" and "commodity-like" secondary materias
that do not warrant "solid waste" designation -- in lieu of
making such determinations through the case-by-case approach
under the current 40 C.F.R. §260.31 procedure. Indeed, the
very cornerstone of the RCRA program is predicated on the
regulated community using a self-implementing procedure to
determine whether a"solid waste" is hazardous (e.g.., per 40 CFR
262.11); surely, asimilar self-implementing procedure can be
used by the regulated community to distinguish between
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"commodity like" secondary materials and "solid wastes." USWAG
also understands that EPA is preparing its comprehensive

proposal to amend the definition of "solid waste" to simplify

the requirements applicable to recycling. This effort aso will
advance recycling efforts while reducing unnecessary regulatory
burdens. USWAG urges EPA to issue this proposal as soon as
possible.

RESPONSE:

The Agency thanks the commenter for supporting the exclusions from the definition of
solid waste for excluded scrap metal and shredded circuit boards that are being reclaimed or
recycled.

The commenter seems to be taking the position that promulgating exclusions for
recyclable materials one by one is inefficient because there are many wastes that could be
considered to be commodity-like, and therefore should be excluded from the definition of solid
waste. The commenter's request is beyond the scope of this rulemaking and is better addressed in
the Definition of Solid Waste rulemaking, due to be proposed in the near future.
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DCN PH4A075

COMMENTER Recyclers of Copper Alloy

RESPONDER RE

SUBJECT SCRP

SUBINUM 075

COMMENT  The commercial recycling of copper aloy products has been a
dynamic aspect of the United States economy for nearly three
guarters of a century. RE-CAP's comments seek to ensure that
EPA and others who may review this Docket are aware of the scope
and importance of copper aloy recycling. We do so to
underscore the concomitant importance of EPA ensuring that its
final rule continues to recognize, as appears to be intended by
the Agency, that the commodity-like nature of scrap metal
(including metal by-products) warrants exclusion from RCRA
Subtitle C jurisdiction under 40 CFR Part 261.4. In this regard,
we incorporate the comments which were filed in this Docket by
the Institute of Scrap Recycling Industries, Inc. on April 18,
1996, and by the Copper and Brass Fabricators Council, Inc. on
April 24, 1996. See also Eastman Kodak Company's April 17,
1996, commentsin this Docket at 1-2, and RE-CAP's May 15, 1995,
submission to the EPA Reengineering Task Force (SERVICES 212A)
concerning commodity like secondary materials. At least 4
billion pounds (2 million tons) of brass and recycled copper
alloys are recycled every year in the United States. The adloys
are recycled by awide variety of industries. For example,
nearly all of the brass used by the American plumbing fittings
industry comes from recycled copper alloys. The faucet you use
today may have been made from the faucet which your grandfather
used asachild. And your faucet eventualy will become the
scrap from which these and other copper alloy products are made.
More than 30 million faucets are produced annually in the United
States. Brass and bronze are among the oldest and most valuable
metal alloys known, having been employed by people for millennia
in amultitude of ways. (Brass is a mixture of copper and zinc
and bronze a mixture of copper and tin, both in varying
proportions.) 1,774,300 short tons of copper in scrap of all
kinds was consumed in 1994, the last year for which complete
datais available. Thisis3.55 billion pounds, and thisisthe
copper content of al the scrap consumed. The total tonnage of
scrap is of course higher. In 1994, scrap supplied 47.3% of the
total copper consumed in the United States. Total consumption
was 3,754,1 00 tons. (Copper Development Association, Copper
Supply and Consumption in the United States - 1994.) Our copper
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alloy and secondary metals recycling industry is a priceless
asset. While the art of aloying copper has been utilized for
thousands of years, it remained for twentieth-century Americato
initiate and enjoy the many benefits of large-scale production
of high quality, dependable copper-based aloysin ingot form,
conforming to exacting specifications and offering substantial
economies. The primary reasons for this phenomenon center on
the increasing diversity of manufacturing and the increasing
need for conserving the Nation's resources. Each and every ton
of recycled copper aloys represents. Many tons of

pollution not introduced into our atmosphere; Thousands of
pounds of valuable metals not sent to aready overburdened
landfills; Acres of land conserved and not stripped to expose
the mineras below; A substantial energy savings, and

Several more tons of ore that aren't unnecessarily mined and
refined. See also comments of Institute of Scrap Recycling
Industries, Inc., Apr-. 19, 1996, at n. 1. This reservoir of
recycled copper aloy productsisindeed an important part of
our national treasure. These products are essential to our
nation's highly diversified and interdependent economy, as well
asto our national defense. Automobile radiators, free-cutting
brass rod and other machining turnings, obsol ete faucets, and a
wide variety of other copper alloy scrap are collected and
processed as part of thislarge U.S. secondary metals industry.
Scrap is melted and alloyed to exacting specifications by ingot
manufacturers, brass mills and foundries in the manufacturing of
thousands of consumer, industrial and military components and
products, such as components for everyday usein:

elevators, light switches, brass lamps, lawn sprinklers, screws
and bolts, door hinges, doorknobs, keys, and golf club heads,
Valves, faucets and other plumbing products: these are

critical to the construction and housing industry; Fire
sprinklers and fire hydrants; Bearings: - these facilitate

rotating and diding parts with minimal friction in engines,
gears and transmissions in passenger automobiles; diesel
trucks and tractors, mining and other machinery; military
aircraft, tanks and aircraft carriers the dide along which the
aircraft launching catapult travels); Worm Wheels: they

are needed for RPM reduction, which conserves fudl; they
enable equipment such as hospital beds, or winches on military
vehicles, to be raised and lowered; Impellers. they

provide circulation in irrigation pumps, sewage pumps, and pumps
critical to paper mills and numerous other industries, Pump
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housings, pressure regulators, water meters, and other water
utility hardware; Electrical power equipment and

transmission line hardware; and Radar wave guidance: here
the copper aloy's non-magnetic properties are essential.

Further perspective on copper aloy recycling may be helpful.
By way of example, we turn to the ingot industry component of
our codlition. The production of quality ingot metal alloysis
not. a simple melting process, but is afully developed,

carefully supervised, and scientifically controlled refining
process. When an article of copper or copper adloy, beit an
automobile radiator, afaucet, atrolley wire, a valve, a door
handle, or a ship's propeller, has served its purpose or is no
longer fit for service, it is ready to be converted into

something useful. The ingot industry consumes more than 150
million pounds of automobile radiators every year, and one must
add to this the fact that the wrought industry consumes more
than 300 million pounds of scrap every year in making plumbing
fittings done. Meta value is continually present in this
equipment, even though the equipment is no longer of value for
itsoriginal purpose. Copper has been said to be an everlasting
metal. While it does not last forever in any one form, itis
continually being recovered, refined, realloyed, reworked, and
used again. Indeed, this revolving fund of recyclable metal in
industry is asignificant item in the total reserves of the

United States. It isin this connection that the ingot industry
playsits most important role. It converts copper products that
have been diverted or removed from the solid waste stream into
useful meta so that they again become active in industry. We
hope that these comments have provided EPA and others who may
review this Docket with a better understanding of recycled
copper aloy products critical importance to manufacturing in
the United States. With this background in mind, we again urge
EPA to ensure that its final rule continues to exclude these
materials from RCRA Subtitle C jurisdiction.

RESPONSE:

The Agency thanks the commenter for supporting the exclusion from the definition of
solid waste for scrap metal. Intoday's final rule, the Agency has expanded the scope of the
exclusion to include home scrap meta (e.g., turnings, cuttings, punchings, and borings generated
by steel mills, foundries, and refineries) and prompt scrap metal (e.g., turnings, cuttings,
punchings, and borings generated by the metal working/fabrication industries).
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DCN PH4AQ77

COMMENTER The Aluminum Association

RESPONDER RE

SUBJECT SCRP

SUBINUM 077

COMMENT  The Aluminum Association ("Association™), in conjunction with
its member companies, is pleased to submit comments to the
above-referenced rule. The Aluminum Association isatrade
association founded in 1933 and comprised of seventy-six members
of the auminum industry in the United States. Member companies
include producers of primary and secondary aluminum, aluminum
alloys, semi-fabricated wrought, cast aluminum, and related
products. These comments address two major issues. (1) EPA's
decision to exclude processed scrap metal being reclaimed from
the definition of a solid waste under RCRA, and (2) the merits
of affording a comparable exclusion to cover the aluminum
byproducts skims and drosses. 1. The Association supports EPA's
decision to exclude processed scrap metal from the RCRA
definition of solid waste. The Association commends the Agency
for its proposal to amend the definition of solid waste to
exclude processed scrap metal being recycled from RCRA
jurisdiction. Association members are intent on recovering
metal from aluminum products, and treat scrap metal as a
valuable commodity, which meets dl criteria set by the Agency
for avoiding regulation as awaste.

RESPONSE:

The Agency thanks the commenter for supporting the exclusion from the definition of
solid waste for scrap metal.
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DCN PH4AQ77

COMMENTER The Aluminum Association

RESPONDER RE

SUBJECT SCRP

SUBINUM 077

COMMENT  Under RCRA's current regulatory
scheme, scrap metal isregulated as a solid waste. Scrap metal
is defined as "bits and pieces of metal parts or metal pieces
that are combined together with bolts or soldering, which when
warm or superfluous can berecycled. "40CFR 26 1. 1
(c)(6). However, EPA exempted from RCRA Subtitle C regulation
all scrap metal being recycled. 40 CFR 261.6(a)(3)(ii).
According to EPA, this was an interim measure taken to alow the
Agency to study scrap metal management and determine whether
regulation was necessary 50 Fed. Reg. 614, 649 (Jan. 4, 1985).
The proposed regulation would change the method by which processors

of scrap metal avoid "waste" management requirements.
Under the proposal, EPA would

specifically grant an exclusion, under 40 C.F.R. 8261.4(a),
from the definition of solid waste for "processed scrap meta”
being reclaimed. The proposed rule defines "processed scrap
meta" as "scrap meta which has been manually or mechanicaly
altered to either separate it into distinct materials to enhance
economic value or to improve the handling of materials." 61
Fed. Reg. 2,338, 2,371 (Jan. 25, 1996). While the Association
embraces EPA's exclusion of processed scrap from solid waste
regulation, it also supports the suggestion of the Institute of
Scrap Recycling, Inc. ("ISRI") that EPA should modify its
proposal so that al scrap metal diverted or removed from the
solid waste stream and destined for recycling is excluded from
the definition of solid waste. Asdetailed in ISRI's comments,
unprocessed scrap removed from the solid waste stream for
recycling has the same commodity-like nature as processed scrap,
and creating an artificia distinction between the two will
create unnecessary confusion for individual facility operators.

RESPONSE:

In response to information provided by commenters, EPA identified and studied three
different types of unprocessed waste to determine whether the scope of the proposed exclusion
should be expanded: home scrap metal, prompt scrap metal and obsolete scrap metal. Home
scrap is scrap metal generated by steel mill, foundries, and refineries such as turnings, cuttings,
punchings, and borings. Prompt scrap, also known asindustrial or new scrap metal, is generated
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by the metal working/fabrication industries and includes such scrap metal as turnings, cuttings,
punchings, and borings. Obsolete scrap metal is composed of worn out metal or a metal product
that has outlived it original use, such as automobile hulks, railroad cars, aluminum beverage cans,
stedl beams from torn down buildings, and household appliances.

The Agency uses five factors when evaluating whether a partially-reclaimed material is
"commaodity-like" and is not part of the waste management problem and thus is appropriate to
exclude the material from RCRA Subtitle C jurisdiction through issuance of a variance (40 CFR
8260.31(c)). Thefivefactorsare: 1) the degree of processing the material has undergone and the
degree of further processing that is required, 2) the value of the material after it has been
reclaimed, 3) the degree to which the reclaimed materid is like an analogous raw material, 4) the
extent to which an end market for the reclaimed material is guaranteed, and 5) the extent to which
amaterial is managed to minimize loss. The Agency applied these five factors to the three
categories of unprocessed scrap metal to determine if these categories meet the criteriafor
“commodity-like” found at 40 CFR 8260.31(c).

The Agency evauated unprocessed home scrap and prompt scrap against each of the five
factors and found that these categories of scrap metal are substantially similar to processed scrap
metal due to established markets for the material’s utilization, the inherent positive economic
value of the material, the physical form of the material, and the absence of damage incidents
attributable to the material. based on this analysis, the agency has expanded the scope of the
exclusion for scrap metal to include both unprocessed home and unprocessed prompt scrap metal.

The Agency has not found sufficient data for evaluating unprocessed obsolete scrap metal
against the set of factors used to determine if a partialy reclaimed materia qualifies for a variance
from the definition of solid waste. Therefore, the Agency is not expanding the scope of the
exclusion from the definition of solid waste to include obsolete scrap metal. Providing an
exclusion from the definition of solid waste for obsolete scrap metal at this time would be
premature and is better addressed in the Definition of Solid Waste rulemaking, due to be
proposed in the near future.
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DCN PH4AQ77

COMMENTER The Aluminum Association

RESPONDER RE

SUBJECT SCRP

SUBINUM 077

COMMENT  The Aluminum
Association urges EPA to extend the exclusion for scrap metals
to skims and drosses, aluminum processing by-products that have
commodity-like characteristics similar to scrap metal. Aluminum
skims and drosses are valuable materials and are considered an
important metal source by the auminum industry. Because these
by-products contain fully recoverable metal, they are not
discarded or landfilled.
Skims and drosses are by-products generated as part of the
aluminum melting process. Whenever molten aluminum is exposed
to the atmosphere, athin layer of aluminum oxide forms on its
surface. Scrap aluminum being melted is coated with aluminum
oxide. Thisoxide materia isthe starting point for
by-products derived from melting aluminum. The oxide layer
increases during stirring, transferring, fluxing or pouring
operations, and floats to the surface of the molten aluminum.
It builds up in troughs, furnaces, and crucibles during the
casting process, and free aluminum becomes mixed and entrapped
with the oxide. "Dross," in this context, refersto a solidified
material generaly consisting of oxides of aluminum and other
alloying -materials such as magnesium, formed when molten
aluminum reacts with the atmosphere or moisture. The term
"skim" connotes an accumulation of oxide with entrapped metal,
formed on the meta surface after melting from oxide films
introduced as surface oxides on all charge components.
Skims and drosses are currently categorized
by EPA as"characteristic by-products,” along with avariety of
by-product materials generated by chemica and manufacturing
industries. When reclaimed, all characteristic by-products are
exempt from the definition of a solid waste under 40 CFR
261.2. That the current broad "characteristic by-product”
category captures skims and drosses evidences the category's
failure to recognize the differences in environmenta risk and
recycling rates that exists for aluminum skims and drosses as
opposed to other byproducts. Similar to scrap metal, and unlike
many other by-product materials, aluminum skims and drosses are
"commodity-like," posing little environmental risk, high
intrinsc value, and are recycled at higher rates.
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EPA has not proposed to create a smilarly favorable exclusion for skims and drosses as it
for scrap metal.

But, skims and drosses would continue to

be exempt, as well as al characteristic by-products, from
treatment as a solid waste if they were reclaimed. In its
decision to amend the definition of solid waste to exclude scrap
metal, EPA was properly guided by 40 C.F.R. 260.31(c). This
provision states that the Agency may grant requests for a
variance from classifying as a solid waste those materials that
have been reclaimed but must be reclaimed further before
recovery is completed if, after initial reclamation, the

resulting material is"commodity-like." This determination

must be based on the following factors: (1) the degree of
processing the material has undergone and the degree of further
processing that is required, (2) the value of the material

after it isreclaimed, (3) the degree to which the reclaimed
materia is like an analogous raw material, (4) the extent to
which an end market for the reclaimed materia is guaranteed,
(5) the extent to which the reclaimed material is handled to
minimize loss, and (6) other relevant factors. 40 C. F. R.
_260.31(c). Asdetailed below, because aluminum skims and
drosses meet the criteriafor recycling listed in 40 C. F. R.
~260.3 1 (c), the exclusion should be extended to these
by-products aswell. 1 The Degree of Processing Done to
Skims and Drosses Supports Their Treatment as Commodity Metals
EPA has articulated the policy that the more substantial the
initial processing, the more likely the resulting material isto

be commodity-like. 50 Fed. Reg. at 655. In the preamble to the
proposed rule, EPA noted that processed scrap metal is
separated, melted or otherwise processed to add value or improve
handling qualities. 61 Fed. Reg. at 2,362. Companies that
generate skims and drosses may recover the metal content from
these byproducts on site or send them off-site to facilities
which are specifically designed to process these materials for
recovery. Skims and drosses are melted and[ agglomerated,
operations that are recognized as suitable processing. 61 Fed.
Reg. at. 2362. Indeed, these types of processing helped clear
the way for EPA's proposed treatment of scrap metal. 1d. at
2,371 (proposed 40 C. F.R. _261.1(c)(9)). 2.Aluminum
By-products Are Valuable Commodities The more valuable a
material is after initial processing, the more likely it isto

be commodity-like. 50 Fed. Reg. at 655. Like scrap metal,
skim.,; and drosses are traded nationally and internationaly in
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established markets for positive economic value. These
byproducts are traded, as any other commodity, under sale or
tolling contracts. The recoverable metallic content is
systematically tested and servesisthe basisfor pricing. As
aluminum is sold as a commodity with prices based on the London
Metal Exchange, many producers purchase scrap including aluminum
by-products as araw materia becauseit is less expensive than
primary duminum. 3. Aluminum By-products Are Very Similar to
- Raw MATERIALS Used in Aluminum Production, and in Fact, Are
Often Used as Raw MATERIALS in Aluminum Processes Under EPA
policy, if the initialy-reclaimed material can substitute for a

virgin material,, for instance as feedstock, it is more likely

to be commodity-like. 50 Fed. Reg. at 655. Skims and drosses
comprise asignificant portion of the current aluminum market,
and are accepted as raw materials by the secondary aluminum
processing or aluminum recycling industry. By-products are used
in lieu of virgin metal because of their comparable performance
and substantial cost savings. Recycling of aluminum skims and
drosses is very common, and economically feasible with metal
content as low as 8 percent. Depending on the material and
processes employed, recovery rates may range up to 60 percent
and higher.

The Aluminum Association urges EPA to extend the exclusion for
scrap metals to skims and drosses, a uminum processing
by-products that have commodity-like characteristics similar to
scrap metal. Aluminum skims and drosses are valuable materials
and are, considered an important metal source by the aluminum
industry. Because these by-products contain fully recoverable
metal, they are not discarded or landfilled.

Skims and drosses are by-products generated

as part of the aluminum melting process. Whenever molten
aluminum is exposed to the atmosphere, a thin layer of aluminum
oxide forms on its surface. Scrap auminum being melted is

coated with auminum oxide. This oxide materia isthe starting
point for by-products derived from melting aluminum. The oxide
layer increases during stirring, transferring, fluxing or

pouring operations, and floats to the surface of the molten
aluminum. It builds up in troughs, furnaces, and crucibles

during the casting process, and free aluminum becomes mixed and
entrapped with the oxide. "Dross," in this context, refersto a
solidified materia generally consisting of oxides of aluminum

and other aloying -materials such as magnesium, formed when
molten aluminum reacts with the atmosphere or moisture. The
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term "skim" connotes an accumulation of oxide with entrapped
metal, formed on the metal surface after melting from oxide
filmsintroduced as surface oxides on al charge components.
Skims and drosses are currently categorized

by EPA as"characteristic by-products’, along with avariety of
by-product materials generated by chemica and manufacturing
industries. When reclaimed, all characteristic by-products are
exempt from the definition of a solid waste under 40 C. F. R.
261.2. That the current broad "characteristic by-product”
category captures skims and drosses evidences the category's
failure to recognize the differences in environmental risk and
recycling rates that exists for aluminum skims and drosses as
opposed to other byproducts. Similar to scrap metal, and unlike
many other by-product materials, auminum skims and drosses are
"commodity-like," posing little environmental risk, high

intrinsic value, and are recycled at higher rates. Companies

that generate skims and drosses may recover the metal content
from these byproducts on site or send them off-site to

facilities which are specifically designed to process these
materials for recovery. Skims and drosses are melted and
agglomerated, operations that are recognized as suitable
processing. 61 Fed. Reg. at 2362. Recycling of aluminum skims
and drosses is very common, and economically feasible with metal
content as low as 8 percent. Depending on the material and
processes employed, recovery rates may range up to 60 percent
and higher. 4.1 Guaranteed End-markets Exist for Skims and
Drosses at Domestic and International Smelters, Mills and
Foundries Again, skims and drosses are commodity-like because,
in. fulfillment of EPA criteria, there are existing and

guaranteed end-markets for the initially-reclaimed material. 50
Fed. Reg. at 655. 1n 1994, the US aluminum industry generated
approximately 970 million pounds of skims and drosses.
Approximately 177 million pounds were reclaimed on site, while
an estimated 773 million pounds went off-site for reclamation.
On afacility-specific basis, one company processed 170 million
pounds of aluminum by-products which it generated, sending other
volumes off-site for further processing to companies which toll
or specialize in aluminum by-product recovery. One such
recovery facility processed 200 million pounds of by-products,

at an average recovery rate of 60 percent. The facility then
returned the recovered metal to its customers. The
commodity-like nature of skims and drossesis also evidenced in
a healthy import/export market. The U.S. exports approximately
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10.4 million pounds of auminum by-products annualy, while
aluminum companies import 30 million pounds of aluminum
byproducts per year. Asaresult of the lower capital and
operating costs of using scrap metal and aluminum by-products,
versus virgin material, the import/export market is expected to
continue to grow. 5. Aluminum By-products Are Managed To
Minimize Loss and Release to the Environment Like scrap metal,
skims and drosses are processed to minimize loss and to maximize
recoveries of aluminum metal, again satisfying EPA's criteria

for characterizing a material as commodity-like because of the
care with which it is handled. 50 Fed. Reg. at 655. Because

the industry treats these materials as commodities, it strives

to recover al the metal content feasibly recovered from
aluminum by-products. While economic incentives ensure that the
potentia for releases to the environment of these materiasis
low, recyclers aso practice responsible and environmentally

safe operating procedures. Processors prevent losses to the
environment for the most part by keeping the material covered
and dry, forestalling any potential losses due to potential
reactivity with water. Furthermore, there has been an absence

of damage incidents attributable to skims and drosses.

The Aluminum Association recommends

that EPA to adopt the Institute for Scrap Recycling's suggested
rule language regarding metal-bearing by.-products, which

states: 261.4  Exclusions (a)(17) Metal-bearing

by-products from secondary materials processes that are being
reclaimed. The Association cites the discussion above regarding
the commodity-like nature of skims and drosses as compelling
evidence that, as |least regarding these aluminum by-products,
the suggested exclusion is justified.

The Aluminum Association supports EPA's decision to exclude
processed scrap metal being reclaimed from the definition of a
solid waste under RCRA. EPA based this determination on an
examination of factors showing the commodity-like nature of
processed scrap. Because the aluminum by-products skims and
drosses a'so pass this test, the exclusion should be extended to
these by-products aswell. For similar reasons, the Association
supports ISRI's position that the scrap metal exclusion should
also apply to unprocessed scrap that has been removed from the
solid waste stream so it may be recycled. For similar reasons,
the Association supports I SRI's position that the scrap metal
exclusion should also apply to unprocessed scrap that has been
removed from the solid waste stream so it may be recycled.
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RESPONSE:

Currently, by-products exhibiting a characteristic of hazardous waste are excluded from
the definition of solid waste when reclaimed (40 CFR 8261.2). Usually, metal-bearing by-product
materials generated during secondary materials processing, such as sdags, drosses, skimmings, and
dudges, retain the current exclusion from the definition of solid waste when reclaimed. The
commenter asserts that skims and drosses have low environmental risk, possess high intrinsic
value, and are recycled at high rates, therefore appearing to be similar to scrap metal. Therefore,
the commenter recommends that these material's be distinguished from other by-products by
providing a separate exclusion under 40 CFR Part 261.4(a) for metal bearing by-products when
reclamed. At thistime, the Agency isin the process of addressing regulation of by-product
materials as part of a separate rulemaking on the Definition of Solid Waste. Finalizing the
commenter’ s recommended revision to the definition of solid waste for metal-bearing by-products
is beyond the scope of this rulemaking and is more appropriately addressed in the context of the
Definition of Solid Waste rulemaking. The exclusion from the definition of solid waste for metal-
bearing by-product materials will remain part of the broader exclusion for by-products exhibiting a
characteristic of hazardous waste when reclaimed.
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DCN PH4A080

COMMENTER Molten Metal Technology

RESPONDER RE

SUBJECT SCRP

SUBINUM 080

COMMENT  MMT supports both of these
proposed exclusions. In certain applications, MMT's Catalytic
Extraction Process (CEP) produces a processed metal product from
metal-bearing secondary materials. We have historically been
able to sell this product produced at our Fall River Facility to
smetal brokers at a price of $50-100 per ton. We expect metal
product from our commercial operations to be considerably more
valuable. In any event, we believe the Agency's reasoning in
developing the proposed exclusion is sound: this material has a
relatively high value that minimizes the chance of or incentives
for mismanagement, there are well established markets for the
product, and it is a benign material not associated with
environmental insults. MMT is actively exploring the potentia
for using CEP to recover valuable products from circuit boards.
The State of Californias Department of Toxic Substances Control
(DISC.) is currently evaluating CEP performance data for
processing such material under the auspices of the DISC.'s
Technology Certification Program. We agree- with the Agency's
rationale for proposing to exclude shredded circuit boards from
the definition of solid waste. In this case, the Agency has
proposed a conditional exclusion for shredded circuit boards
destined for metal recovery based on management of the shredded
circuit boardsin containers. We agree that such materials are
managed more like materials in commerce than wastes. MMT aso
urges EPA to recognize and understand the broad principles
underlying these specific proposed exclusions, i.e, that it is
possible and desirable to develop exclusions from the definition
of solid[ waste based on the commaodity-like nature of certain
materials (e.g., processed. scrap metal) and/or the management
of the material (e.g., shredded circuit boards in containers
destined for recycling). We note the Agency has also opted this
approach elsewhere in this proposal, and in other recent
rulemaking proposals (e.g., contingent management options for
recycling in the petroleum rule, conditional exclusion for
product-like synthesis gas in the MACT rule for combustors). We
believe the opportunities for this kind of creative
encouragement of environmentally sound recycling are virtually
unlimited, and urge the Agency to work to identify and implement

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

96




such opportunitiesin al its rulemaking activities.
RESPONSE:

The Agency thanks the commenter for supporting the exclusions from the definition of
solid waste for excluded scrap metal and shredded circuit boards.
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DCN PH4A082

COMMENTER Horsehead Resource Development

RESPONDER RE

SUBJECT SCRP

SUBINUM 082

COMMENT  HRD supports the exclusion of processed scrap metal from
the definition of solid waste.

RESPONSE:

The Agency thanks the commenter for supporting the exclusion from the definition of
solid waste for excluded scrap metal. In today's final rule, the Agency has expanded the scope of
the exclusion to include home scrap metal (e.g., turnings, cuttings, punchings, and borings
generated by stedl mills, foundries, and refineries) and prompt scrap metal (e.g., turnings, cuttings,
punchings, and borings generated by the metal working/fabrication industries).
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DCN PH4A083

COMMENTER Electronics Industries Assn

RESPONDER RE

SUBJECT SCRP

SUBINUM 083

COMMENT ElA's comments do not address the entire proposal, but instead
are confined to the matters addressed in "Part Two: Other RCRA
Issues.” Specifically, we express our support for the proposal
by the U.S. Environmental Protection Agency ("EPA" or "the
Agency") to revise the regulatory definition of "solid waste" to
exclude processed scrap metal and shredded circuit boards. We
also suggest a number of ways in which the proposa could be
improved.

RESPONSE:

The Agency thanks the commenter for supporting the exclusions from the definition of
solid waste for excluded scrap metal and shredded circuit boards.
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DCN PH4A083

COMMENTER Electronics Industries As

RESPONDER RE

SUBJECT SCRP

SUBINUM 083

COMMENT  EIA Supports the Proposed Revisions to the Definition of
"Solid Waste" Our members are interested in the current proposal
because of its potentially beneficial impact on the cutting-edge
product return, disassembly, and recycling programs developed in
the electronics industry. EIA members have devised innovative
means of designing products to facilitate their re-use,
refurbishment, and recycling. Many of these programs, however,
are impeded by the operation of EPA regulations. Some companies
are discouraged from recycling eectronic products and
components because of the regulatory uncertainty surrounding
aspects of these programs. For example, the Agency's
regulations are unclear concerning whether these products are
classified as "waste" and whether product disassembly programs
are subject to regulation. As aresult, some companies are
deterred from implementing and/or expanding these programs
because of the uncertainty as to whether they must comply with
the burdensome reporting and record keeping, permit, and other
reguirements associated with the management of solid and
hazardous waste. For this reason, we applaud the initiative of
the Agency to propose to modify the definition of "solid waste"
under the Agency's regulations promulgated pursuant to the
Resource Conservation and Recovery Act (RCRA) to exclude
processed scrap metal and shredded circuit boards. Metal and
circuit boards are common elements of electronic products, and
excluding these items from RCRA jurisdiction will likely advance
the Agency's and the industry's common goals in encouraging the
recycling of electronic products. The proposal will facilitate
sound recycling practices, and thus further akey goal of RCRA:
to promote the protection of health and the environment and to
conserve valuable material and energy resources by ... (6)
minimizing the generation of hazardous waste and the land
disposal of hazardous waste by encouraging process substitution,
materials recovery, properly conducted recycling and reuse, and
treatment. " RCRA section 1003 (a)(6), 42 U. S. C. section
6902(a)(6). We fully agree with the Agency that processed scrap
metal and shredded circuit boards are more "commodity-like" than
"waste-like," and that these items have not contributed to the
solid waste disposal problem. Unlike other materials, used
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electronic products are not necessarily "waste" when they are
removed from service by a particular customer. These items may
be re-used in their entirety, or components or parts can be
re-used, rebuilt, or recycled, and therefore these products are
potentially valuable commodities with a strong market for these
materials. Their value resultsin their handling in a manner

that is protective of the environment. The Agency states that

it reached this conclusion based on areview of the literature,
databases, and consultation with the Bureau of Mines, and
therefore it appears that their is ample support in the record

to justify this conclusion. EIA would be happy to provide EPA
with additional information if the Agency finds it necessary.
While we fully support the Agency's proposal, we believe that
the final rule should be improved in a number of respects, and
we add the following comments.

RESPONSE
The Agency thanks the commenter for supporting the exclusions from the definition of
solid waste for excluded scrap metal and shredded circuit boards.
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DCN PH4A083

COMMENTER Electronics Industries As

RESPONDER RE

SUBJECT SCRP

SUBINUM 083

COMMENT  Processed Scrap Metal EIA supports the Agency's
proposal to exclude processed scrap metal from the definition of
solid waste. We believe that this approach will provide greater
regulatory certainty and remove some regulatory burden, thereby
facilitating the recycling of scrap metal. Nonetheless, we
suggest the following revisions to the portion of the proposal
applicable to scrap meta. A. The Regulatory Exclusion Should
Extend to Unprocessed Scrap Metal Being Sent to a Recycling
Facility, Not Only Scrap Metal Already Processed by a Recycler
The Agency's proposal "is restricted to scrap metal which has
been processed by scrap metal recyclers to be traded on
recycling markets for further reprocessing into metal end
products.” 61 Fed. Reg. at 2361. This restriction unduly
narrows the application and benefit of the proposal. The logic
of excluding scrap metal processed by arecycler should also
extend to scrap metal being sent to arecycler. After al, both
materials are defined for recycling and are managed as such. As
the court stated in American Mining Congress,, v. EPA, 824 F.2d
1177,1 190 (D.C. Cir. 1987), "EPA's authority [extends] only to
materials that are truly discarded, disposed of, thrown away, or
abandoned.” Scrap metal from electronic products destined for
recycling should be excluded from the definition of solid waste
because such materials are potentially valuable commodities that
are not "discarded, disposed of, thrown away, or abandoned. "
This approach aso produces anomalous results that make little
sense. Under the Agency's approach, material sent to a scrap
recycler isa RCRA-exempt solid waste, and the scrap recycler
subjects it to processing that transforms it into a material
that is not asolid waste. The reasons why such adistinction
IS necessary or appropriate are unclear, and it is also unclear
how this regulatory transformation occurs. The Agency states
that "materials generated from the recycling of unprocessed
scrap were mismanaged and have historically contributed to the
waste management problem,” such as batteries, ash, and other
residuals. 61 Fed. Reg. at 2362. Simply because materials
generated from the recycling of scrap, such as ash and
residuals, may be classified as a solid waste does not
necessarily mean that the unprocessed scrap itself isalso a
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solid waste. We suggest that EPA revise the proposal to extend
the exclusion to all scrap being recycled, regardless whether it
has already been processed by arecycler. Because of its
physical form, and the manner in which it is handled,
unprocessed scrap from electronic products that is destined for
recycling poses no risks to human health and the environment.
The Agency should reconsider its approach. B. The Exclusion
Should Apply to Scrap Metal Being "Recycled" The Agency needs to
revise and clarify the regulatory language concerning the
exclusion for scrap metal. The preamble to the proposal refers
to the exclusion applying to processed scrap meta being
"recycled." See, e.g., 61 Fed. Reg. at 2361 ("The Agency
proposes to amend the definition of solid waste by excluding
processed scrap metal being reacted from RCRA jurisdictions)
(emphasis added). The proposed regulatory language, however,
refers to processed scrap metal being "reclaimed.” See 61 Fed.
Reg. at 23 72 (proposed section 261.4(a)(I 3)). EPA should
revise the proposed regulatory language to ensure that the final
rule makes it clear that the exclusion for scrap metal applies

to materiasthat are "recycled." As EPA isaware, the
regulatory definition of the terms "recycled" and "reclaimed"
are distinct, with the term "reclaimed" being a subset of the
term "recycled." EPA's regulations state that a materia is
"recycled" if it is"used, reused, or reclaimed.” 40 C'.F.R.
section 261.2(a)(7). A materiad is"reclamed” if itis
"processed to recover a usable product, or if it is regenerated.
Examples are recovery of lead values from spent batteries and
regeneration of spent solvents." 40 C.F.R. section 261.2(a)(4).
Thus, under the proposal it is possible that processed scrap
metal being recycled by means other than reclamation might be
interpreted as falling within the definition of solid waste. To
avoid this unintended result, the Agency should revise proposed
section 261.4(a)(l 3) to refer to "processed scrap metal being
recycled. 111. Shredded Circuit Boards We support EPA's
proposal to exclude shredded circuit boards from the definition
of solid waste. Furthermore, it is appropriate that the Agency
has provided flexibility to industry in determining the manner

in which such shredded circuit boards are handled. We believe
that the Agency is correct in setting forth a broad performance
standard -- the material must be "stored in containers prior to
recovery that are sufficient to prevent arelease to the
environment" -- rather than mandating compliance with precise,
inflexible specifications concerning the handling of shredded
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circuit boards. The Agency, however, should go further with
regard to used whole circuit boards. Under the proposal, the
Agency announces that it will revise the definition of solid

waste as applied to shredded circuit boards, but that used whole
circuit boards will retain its existing regulatory status as

exempt (but not excluded) scrap metal. See 61 Fed. Reg. at
2363. Asthe basisfor this approach, EPA refersto a 1992
guidance memorandum -- an apparent reference to the Memorandum
of SylviaK. Lowrance, Office of Solid Waste, "Regulatory Status
of Printed Circuit Boards' (Aug. 26, 1992). EPA should use this
opportunity to clarify the regulatory status of used whole

circuit boards and thereby promote the sound recycling of these
materials. At minimum, the Agency should formalize the current
interpretation expressed in the 1992 L owrance memorandum. EPA
guidance memoranda are constantly subject to reinterpretation
and possible revision, but a regulation would provide further
clarity and certainty concerning thisissue. Accordingly, the

final rule should include regulatory language specifying that

used whole circuit boards are included within the meaning of
scrap meta for purposes of the exemption from regulation as
hazardous waste. The Agency should aso specify that used whole
circuit boards destined for recycling are excluded from the
definition of solid waste as scrap metal being recycled. As

stated above, scrap metal destined for recycling should not be
considered as "solid waste," and used whole circuit boards (as
atype of scrap metal) should also receive the benefit of that
exclusion. It makeslittle sense to classify shredded circuit

boards as an excluded non-waste while subjecting used whole
circuit boards to an exempt solid waste status.

RESPONSE:

The commenter raised several different issuesin this comment: the role of scrap metal
recyclersin the exclusion; the possibility of excluding unprocessed scrap metal from the definition
of solid waste; the use of the term “recycled” rather than “reclaimed” in the text of the exclusions;
and arequest for clarification of the regulatory status of whole circuit boards.

In regard to EPA’ s use of the term *scrap metal recycler” in the proposed rule, the
Agency agrees with the commenter that the language in the preamble could lead to the conclusion
that scrap metal does not qualify for the exclusion until it is processed by a scrap metal recycler.
The language in the proposa was not intended to limit the exclusion in thisway. In today’sfinal
rule, the Agency clarifies that the exclusion for processed scrap metal being recycled appliesto
scrap metal that has undergone a processing step (as defined in the preamble to the proposed rule)
regardless of who does the processing. In other words, a processing step may be performed by
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the generator, an intermediate scrap handler (e.g., broker, scrap processor), or a scrap recycler.
Once the scrap metal has undergone a processing step, it may qualify for the exclusion for
excluded scrap metal.

The commenter also suggested that the Agency expand the exclusion from the definition
of solid waste for scrap metal to include unprocessed scrap metal. The commenter asserts that
the five factors that EPA used to evaluate whether processed scrap metal is commodity-like under
40 CFR 8260.31 apply equally to unprocessed scrap metal being recycled. In responseto
information provided by commenters, EPA identified and studied three different types of
unprocessed scrap meta to determine whether the scope of the exclusion should be expanded:
home scrap metal, prompt scrap metal and obsolete scrap metal. Home scrap is scrap metal
generated by sted mills, foundries, and refineries such as turnings, cuttings, punchings, and
borings. Prompt scrap, also known as industrial or new scrap metal, is generated by the metal
working/fabrication industries and includes such scrap metal as turnings, cuttings, punchings, and
borings. Obsolete scrap metal is composed of worn out metal or a metal product that has
outlived it original use, such as automobile hulks, railroad cars, aluminum beverage cans, steel
beams from torn down buildings, and household appliances.

The Agency uses five factors when evaluating whether a partially-reclaimed material is
"commodity-like" and is not part of the waste management problem and thus is appropriate to
exclude the material from RCRA Subtitle C jurisdiction through issuance of a variance (40 CFR
8260.31(c)). Thefivefactorsare: 1) the degree of processing the material has undergone and the
degree of further processing that is required, 2) the value of the material after it has been
reclaimed, 3) the degree to which the reclaimed materid is like an analogous raw material, 4) the
extent to which an end market for the reclaimed material is guaranteed, and 5) the extent to which
amaterial is managed to minimize loss. The Agency applied these five factors to the three
categories of unprocessed scrap metal to determine if these categories meet the criteriafor
“commodity-like” found at 40 CFR §260.31(c).

The Agency evauated unprocessed home scrap and prompt scrap against each of the five
factors and found that these categories of scrap meta are substantially similar to processed scrap
metal due to established markets for the material’s utilization, the inherent positive economic
value of the material, the physical form of the material, and the absence of damage incidents
attributable to the material. based on this analysis, the agency has expanded the scope of the
exclusion for scrap metal to include both unprocessed home and unprocessed prompt scrap metal.

The Agency has not found sufficient data for evaluating unprocessed obsolete scrap metal
against the set of factors used to determine if a partialy reclaimed materia qualifies for a variance
from the definition of solid waste. Therefore, the Agency is not expanding the scope of the
exclusion from the definition of solid waste to include obsolete scrap metal. Providing an
exclusion from the definition of solid waste for obsolete scrap metal at this time would be
premature and is better addressed in the Definition of Solid Waste rulemaking, due to be
proposed in the near future.

The commenter also raised the issue of using the term “recycled,” instead of “reclaimed’
in the language of the excluded scrap metal exclusion. The Agency agrees that the exclusion
should have been written with the term “recycled,” and has changed the language in the final rule.

EPA disagrees with the commenter’ s assertion that it does not make sense to exclude
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shredded boards from the definition of solid waste while leaving whole boards within the
definition of solid waste, even though whole boards are exempt from regulation as a hazardous
waste. Whole used circuit boards are less commodity-like than shredded circuit boards because
whole used boards are harder to assay, more difficult to handle and may contain proprietary
information of generator and manufacturers. In addition, EPA notes that since 1992, used whole
boards are currently classified as scrap metal and therefore when recycled are completely exempt
from RCRA regulatory requirements. Therefore, no RCRA regulatory requirements such as
manifesting, export or storage permit requirements currently operate as disincentives to
environmentally sound recycling of these materials. The exclusion from RCRA jurisdiction for
used shredded circuit boards is necessary only because they do not qualify for the definition of
scrap metal and thus may be subject to RCRA regulatory requirements that may serve as
disincentivesto their recovery. EPA aso believes that because whole used circuit boards are
classified as scrap metal, that excluding whole used boards from the definition of solid wasteis
not necessary to ensure environmentally sound recovery of these materials and would be
confusing to the Agency’s current definition of scrap metal.
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DCN PH4ALQ5

COMMENTER Association of Battery Recyclers

RESPONDER RE

SUBJECT SCRP

SUBINUM

COMMENT EPA has proposed to exclude "processed scrap metal”
from the RCRA definition of solid waste. The ABR understands
from EPA's preamble discussion of thisissue that the proposed
term "processed scrap meta” would not include batteries, spent
acids, and process secondary materials such as dags and drosses
and would not include any "distinct components separated from
unprocessed or partialy processed scrap metal that would not
otherwise meet the current definition of scrap metal.
Historically, the Agency has excluded the foregoing materials
from the regulatory definition of "scrap metal." The ABR
understands that EPA has defined the term "processed scrap
metal" as a subset of scrap metal. In other words, materias
that would not be considered "scrap metal," as that term
currently isinterpreted by EPA, would likewise not be
considered "processed scrap metal." Based on the foregoing, the
ABR interprets the proposed definition of "processed scrap
metal" to specifically exclude spent lead acid batteries,
battery components, and any |lead bearing materials generated by
the separation (e.g., breaking), reclamation and/or recycling of
spent or off-speculation lead-acid batteries and other
lead-bearing materials. The definition also would exclude any
process secondary materials generated by the lead reclamation
and/or recycling process. Accordingly, any of the above
materials that currently are regulated as "solid waste" under
RCRA, would continue to be so regulated. Assuming that the above
interpretation of EPA's proposal is accurate, the ABR has no
objection to excluding "processed scrap metal” from the
definition of solid waste. However, to the extent that the
proposal purports to expand the definition of "scrap metal” to
include materials not currently encompassed by that definition,
such intent is not apparent and the proposed rule does not
afford adequate notice or opportunity for comment.

RESPONSE:
The commenter requests clarification that scrap metal that contains components such as

batteries or mercury switches, which do not meet the current definition of scrap metal, aso do not
meet the definition of processed scrap metal in the proposal. In the preamble to the proposal, the
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